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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  1601-6] 

Guidelines  for  the  Assessment  of  Civil 
Penalties  Under  Section  16  of  the 
Toxic  Substances  Control  Act;  PCB 
Penalty  Policy 

agency:  Office  of  Enforcement, 
Environmental  Protection  Agency  (EPA 
or  the  Agency). 
action:  Notice  of  a  policy  for 
implementation  of  the  Toxic  Substances 
Control  Act,  with  respect  to  the 
assessment  of  civil  penalties  under 
Section  16;  interim  guidance  for  the 
determination  of  penalties  for  violations 
of  the  PCB  regulations. 

SUMMARY:  Section  16  of  the  Toxic 
Substances  Control  Act  (TSCA  or  the 
Act)  authorizes  the  Administrator  of 
EPA  to  assess  civil  penalties  for 
violations  of  the  Act.  On  March  10, 1980, 
Jeffrey  G.  Miller,  Acting  Assistant 
Administrator  for  Enforcement, 
transmitted  to  the  EPA  Regional 
Administrators  a  document  which 
implements  an  administrative  civil 
penalty  policy  for  TSCA.  This  document 
sets  forth  a  general  penalty  assessment 
policy  which  will  be  supplemented  by 
regulation-specific  penalty  assessment 
guidance.  Together,  these  documents 
provide  internal  procedural  guidelines  to 
aid  EPA  personnel  to  assess  appropriate 
penalties.  They  are  not  regulations.  The 
penalty  assessment  policy  establishes 
standardized  definitions  and 
applications  of  the  statutory  factors  that 
the  Act  requires  the  Administrator  to 
consider  in  assessing  a  penalty.  It  also 
provides  a  mechanism  whereby  Agency 
personnel  may,  within  speciHed 
boundaries,  exercise  discretion  in 
negotiating  consent  agreements,  and 
otherwise  adapt  the  proposed  penalty  to 
the  exigencies  of  special  circumstances. 

Separate  guidances  will  apply  the 
penalty  system  to  specific  regulatory 
and  statutory  provisions.  These 
guidances  will  be  developed  on  a 
continuing  as-needed  basis. 

On  April  24, 1980,  Richard  D.  Wilson, 
deputy  Assistant  Administrator  for 
General  Enforcement,  transmitted  to  the 
EPA  Regional  Administrators  the  first  of 
the  regulation  specific  penalty  policies. 
This  document  consisted  of  interim 
guidance  for  the  determination  of 
penalties  for  violations  of  the  PCB 
regulations. 

The  TSCA  civil  penalty  policy  and  the 
PCB  penalty  policy  were  effective  on 
March  10, 1980  and  April  24, 1980, 
respectively,  the  dates  these  policies 
were  issued  to  the  Regional  Offices. 
Although  the  Agency  is  not  required  to 


publish  these  documents,  EPA  is  doing 
so  in  order  to  give  them  the  wide 
circulation  that  publication  will  provide. 

The  full  text  of  the  TSCA  civil  penalty 
policy,  and  the  PCB  penalty  policy,  with 
the  appropriate  transmittal  memoranda, 
appear  below  in  the  “Supplementary 
Information"  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Niemiec,  Attorney-Advisor, 
Pesticides  and  Toxic  Substances 
Enforcement  Division  (EN-342),  401  M 
St.,  SW.,  Washington,  D.C.  20460,  (202) 
755-9404. 

SUPPLEMENTARY  INFORMATION:  The 

doucments  appearing  below  were 
transmitted  to  the  EPA  Regional 
Administrators  on  March  10, 1980,  and 
April  24, 1980,  respectively.  The 
“Technical  Support  Document"  referred 
to  in  the  TSCA  civil  penalty  document 
has  not  been  reproduced,  but  is 
available  upon  request  from  the  EPA 
address  above. 

Dated:  July  7, 1980. 

Jeffrey  G.  Miller, 

Acting  Assistant  Administrator  for 
Enforcement. 

TSCA  Civil  Penalty  System 

Introduction 

The  Toxic  Substances  Control  Act 
(TSCA),  passed  by  Congress  and  signed 
into  law  in  1976,  provides  for  increased 
regulation  of  chemical  substances  and 
mixtures.  The  Environmental  Protection 
Agency  is  charged  with  carrying  out  and 
enforcing  the  requirements  of  the  Act 
and  any  rules  promulgated  under  the 
Act. 

Section  16  of  the  Act  provides  for  civil 
and  criminal  penalities  for  violations  of 
TSCA  or  TSCA  rules.  Civil  penalty 
amounts  may  range  up  to  $25,000  per 
violation,  with  each  day  that  a  violation 
continues  constituting  a  separate 
violation.  Civil  penalties  are  to  be 
administratively  imposed,  after  the 
person  is  given  a  written  notice  and  the 
opportunity  to  request  a  hearing.  There 
is  a  right  to  review  in  the  United  States 
Courts  of  Appeals  after  the  penalty  has 
been  imposed  by  the  Administrator. 

Section  16  of  TSCA  requires  that  a 
number  of  factors  be  considered  in 
assessing  a  civil  penalty,  as  follows: 

In  determining  the  amount  of  a  civil 
penalty,  the  Administrator  shall  take  into 
account  the  nature,  circumstances,  extent, 
and  gravity  of  the  violation  or  violations  and, 
with  respect  to  the  violator,  ability  to  pay, 
effect  on  ability  to  continue  to  do  business, 
and  history  of  prior  such  violations,  the 
degree  of  culpability,  and  such  other  matters 
as  justice  may  require. 

The  purpose  of  the  general  penalty 
system  is  to  assure  that  TSCA  civil 


penalties  be  assessed  in  a  fair,  uniform 
and  consistent  manner;  that  the 
penalties  are  appropriate  for  the 
violation  committed;  that  economic 
incentives  for  violating  TSCA  are 
eliminated;  and  that  persons  will  be 
deterred  from  committing  TSCA 
violations. 

Scope  of  the  Civil  Penalty  System 

The  penalty  system  described  in  this 
document  provides  the  general 
framework  for  civil  penalty  assessment 
imder  TSCA.  It  establishes  standardized 
definitions  and  applications  of  factors 
the  Act  requires  the  Administrator  to 
consider  in  assessing  a  penalty.  As 
regulations  are  developed,  specific 
penalty  guidelines  will  be  developed 
adopting  in  detail  the  application  of  the 
general  penalty  system  to  the  new 
regulation.  These  specific  guidelines  will 
generally  be  issued  when  enforcement 
strategies  are  issued  for  each  new 
regulation. 

Note. — ^This  document  does  not  discuss 
whether  assessment  of  a  civil  penalty  is  the 
correct  enforcement  response  to  a  given 
violative  condition.  Rather,  this  document 
focuses  on  determining  what  the  proper  civil 
penalty  should  be  if  a  decision  has  been 
made  that  a  civil  penalty  is  the  proper 
enforcement  remedy  to  pursue. 

Brief  Description  of  the  System 

The  general  civil  penalty  system  is 
designed  to  assign  penalties  for  TSCA 
violations  in  accordance  with  the 
statutory  requirements  of  Section  16. 
Penalties  are  determined  in  two  stages: 
(1)  Determination  of  a  “gravity  based 
penalty"  (GBP),  and  (2)  adjustments  to 
the  gravity  based  penalty. 

To  determine  the  gravity  based 
penalty,  the  following  factors  affecting  a 
violation’s  gravity  are  considered: 

•  The  “nature”  of  the  violation, 

•  The  “extent"  of  environmental  harm 
that  could  result  from  a  given  violation, 
and 

•  The  “circumstances”  of  the 
violation. 

These  factors  are  incorporated  on  a 
matrix  which  allows  determination  of 
the  appropriate  gravity  based  penalty. 

Once  the  gravity  based  penalty  has 
been  determined,  upward  or  downward 
adjustments  to  the  penalty  amount  are 
made  in  consideration  of  these  other 
factors: 

•  Culpability, 

•  History  of  such  violations, 

•  Ability  to  pay, 

•  Ability  to  continue  in  business,  and 

•  Such  other  matters  as  justice  may 
require. 

Civil  Penalty  System  and  Its  Application 

This  section  describes  in  detail  the 


Federal  Register  /  Vol.  45,  No.  177  /  Wednesday,  September  10,  1980  /  Notices 


59771 


general  civil  penalty  system,  how 
specific  penalty  guidances  will  be 
developed  and  applied,  and  the 
reasoning  behind  the  development  of  the 
system. 

The  Penalty  Factors 

The  Act  requires  the  consideration  of 
eight  named  factors  in  any  penalty 
assessment,  as  well  as  “other  factors  as 
justice  may  require.” 

The  first  four  factors — ^nature, 
circumstances,  extent,  and  gravity — 
relate  to  the  violation.  Under  the  penalty 
system  these  four  factors  are  charted  on 
a  matrix  which  yields  the  Gravity  Based 
Penalty  (GBP).  This  matrix  is  a  constant 
throughout  the  penalty  system.  As  will 
be  seen  below,  however,  the  specific 
penalty  guidelines  will  affect  into  which 
category  along  each  axis  of  the  matrix 
the  violation  will  fall. 

Once  a  GBP  figure  is  reached,  several 
adjustment  factors  are  applied: 

•  An  upward  or  downward 
adjustment  may  be  made  for  particularly 
culpable  or  non-culpable  conduct.  An 
upward  adjustment  of  up  to  100%  may 
be  made  where  there  is  a  history  of  such 
a  violation. 

•  Two  other  adjustments  (not 
specifically  required  by  the  Act,  but 
authorized  under  the  "as  justice  may 
require"  language  of  §  16)  are  to  recover 
cleanup  costs  paid  by  the  United  States, 
and  to  reduce  or  eliminate  any  financial 
or  competitive  advantage  gained  by  the 
violator  as  a  result  of  his  failure  to 
follow  the  Act,  or  its  regulations.  Other 
case-by-case  adjustments  may  also  be 
warranted  under  the  “as  justice  may 
require"  language. 

•  The  final  statutory  adjustment 
factors  are  the  violator’s  ability  to  pay 
and  the  effect  on  the  violator’s  ability  to 
continue  to  do  business.  For  several 
reasons  we  have  combined  the  concepts 
involved  in  these  factors  onto  one 
“ability  to  pay”  factor.  This  factor  will 
often  act  as  a  limit  on  the  amount  of 
penalty  assessed,  even  where  other 
factors  indicate  a  higher  penalty  is 
warranted. 

Calculation  of  the  Gravity  Based 
Penalty 

The  gravity  based  penalty  (GBP)  is 
found  on  the  following  matrix: 


Circumstances  (probability 
o(  dama^) 

Extent  of  potential  damage 

A  major 

B 

Significant 

C  minor 

High  range; 

1  . .  . 

$25,000 

$17,000 

$5,000 

2 . . . 

20,000 

13,000 

3,000 

Mid  range: 

3  . .,TrrrTTT-T 

15,000 

10,000 

1,500 

4 _ _ 

10,000 

6,000 

1.000 

Low  range: 

5 . 

5,000 

3,000 

500 

6 _ _ 

2,000 

1,300 

200 

NOTE.— Significant  violations  are  assessed  at  60-68%  of 
major  violations,  while  minor  violations  are  assessed  at  20% 
and  15%  of  major  violations  for  levels  1  and  2,  and  10%  for 
levels  3-6. 

The  GBP  incorporates  nature,  extent, 
circumstances,  and  gravity  as  follows: 

1.  Nature.  The  “nature”  factor,  as  all 
factors  in  the  penalty  system,  is  used  in 
accordance  with  its  commonly 
understood  meaning:  “The  essential 
character  of  a  thing;  quality  or  qualities 
that  make  something  what  it  is;  essence” 
(Webster’s  New  World  Dictionary). 

In  the  context  of  penalty  assessment, 
this  factor  indicates  which  specific 
penalty  guideline  should  be  used  to 
determine  appropriate  matrix  levels  of 
“extent”  and  “circumstances”  (of 
environmental  harm  surrounding  the 
violation).  Thus,  the  nature  (essential 
character)  of  a  violation  is  best  defined 
by  the  set  of  requirements  violated,  such 
as  the  PCB  rule,  or  the  premanufacture 
notification  requirement.  Since  each 
TXCA  section,  rule,  or  other  appropriate 
group  of  requirements  will  have  a 
separate  ^ecific  penalty  guideline  that 
will  include  criteria  for  assigning 
violations  to  the  several  levels  of 
“extent”  of  potential  harm,  and 
probability  of  harm,  the  specific 
tailoring  of  these  operational  criteria  for 
each  section  or  rule  ensures  that 
penalties  assessed  will  reflect  the  nature 
of  the  violation. 

Also  incorporated  in  the  concept  of 
“nature”  is  whether  the  violation  is  of  a 
chemical  control,  control-associated 
data  gathering,  or  hazard  assessment 
nature: 

Chemical  control:  Chemical  control 
regulations  are  aimed  at  minimizing  the 
risk  presented  by  a  chemical  substance, 
by  placing  constraints  on  how  it  is 
handled.  Sections  6,  7, 12, 13  and  sub¬ 
sections  5(e),  and  5(f)  authorize  a  wide 
variety  of  chemical  control  actions,  from 


labeling  requirements  to  total  bans  on 
manufacture.  These  requirements  are 
variously  imposed  by  rulemaking, 
administrative  order,  court  injunction,  or 
by  the  Act  itself. 

Control-associated  data  gathering: 
Control-associated  data  gathering 
requirements  are  the  recordkeeping 
and/or  reporting  requirements 
associated  with  a  chemical  control 
regulation.  These  requirements  enable 
the  Agency  to  evaluate  the  effectiveness 
of  the  regulation,  and  to  monitor 
compliance. 

Hazard  assessment:  Hazard 
assessment  requirements  are  used  to 
develop  and  gather  the  information 
necessary  to  intelligently  weigh  and 
assess  the  risks  and  benefits  presented 
by  particular  chemical  substances,  and 
to  impose  chemical  control  requirements 
when  appropriate.  The  requirments 
include  those  of  premanufacture 
notification  under  §  5,  testing  under  §  4, 
and  reporting  and  recordkeeping  under 
§8. 

As  discussed  in  the  next  two  sections, 
the  “nature”  of  the  violation  will  have  a 
direct  effect  on  the  measiire  used  to 
determine  which“extent”  and 
“circumstances”  categories  are  selected 
on  the  GBP  matrix. 

2.  Extent.  “Extent”  is  used  to  take  into 
consideration  the  degree,  range,  or 
scope  of  the  violation.  The  matrix 
provides  three  levels  for  measuring 
extent: 

Level  A  (Major): 

— Potential  for  “serious”  damage  to  human 
health  or  for  major  damage  to  the 
environment. 

Level  B  (Significant): 

— Potential  for  "significant"  amount  of 
damage  to  human  health  or  the 
environment. 

Level  C  (Minor); 

— Potential  for  a  lesser  amount  of  damage  to 
human  health  or  the  environment. 

A  number  of  factors  affect  into  which 
level  of  “extent”  a  particular  violation 
fits.  The  specific  application  of  these 
factors  depends  in  large  degree  on  the 
specific  penalty  system’s  treatment  of  a 
particular  violation.  For  example,  the 
specific  penalty  system  will  not  only 
provide  guidance  for  PCBs  in  general, 
but  also  for  the  type  of  PCB  violation. 

Chemical  control:  For  a  chemical 
control  violation  (e.g.,  rules  for  storage 
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and  disposal  of  PCBs),  the  quantity  of 
the  regulated  substance  involved  might 
be  the  principal  basis  for  categorizing 
extent.  In  other  words,  a  violation 
involving  under  10  pounds  of  a  given 
substance  might  be  Level  C,  10  to  100 
pounds  Level  B,  and  over  100  pounds 
Level  A.*  In  the  development  of  specific 
guidelines,  environmental  impact  data 
and  other  analyses  developed  in  support 
of  the  chemical  control  rule  making  will 
generally  be  the  basis  for  determining 
“extent”  levels. 

Control-associated  data-gathering: 

For  control-associated  data  gathering 
regulations,  the  quantity  of  regulated 
substance  involved  in  the  recordkeeping 
will  be  used  as  the  indicator  of  the 
extent  of  the  violation.  For  example,  not 
reporting  the  whereabouts  of  1,000 
pounds  of  PCBs  is  more  serious  than  not 
reporting  one  pound.  In  general,  the 
quantity  measures  used  to  define  the 
“extent”  of  such  a  violation  will  be  the 
same  as  those  used  to  define  the 
“extent”  categories  of  the  control 
violation  with  which  it  is  associated.  As 
with  chemical  control  rules,  factors 
other  than  quantity  may  be  used  when 
appropriate  to  indicate  the  "extent”  of 
potential  damage. 

Hazard  assessment:  Hazard 
assessment  data-gathering  regulations 
require  a  different  approach  to  make  an 
“extent”  determination.  Unlike  chemical 
control  and  control-associated  data- 
gathering  regulations,  the  degree  of 
danger  or  “hazard”  presented  by  the 
substance  in  question  may  not  be 
known.  Indeed,  this  lack  of  knowledge  is 
the  principle  reason  for  the  data- 
gathering.  The  measure  of  “extent”  of 
harm  will  focus  on  the  goals  of  the  given 
hazard  assessment  regulation,  and  the 
types  of  harm  it  is  designed  to  prevent. 
For  example,  a  §  4  test  violation  will  be 
of  Level  A  extent  i/it  “seriously”  affects 
the  validity  of  a  test  on  a  substance 
which  is  manufactured  in  large 
quantities,  with  lesser  violations  treated 
accordingly,  whereas  manufacturing  a 
chemical  without  submitting  a 
premanufacture  notification  form  90 
days  in  advance,  could  either  be  treated 
as  (1)  always  being  of  Level  A  or,  (2) 
varying  in  level  of  “extent”  according  to 
the  volume  illegally  manufactured.  Thus, 
a  great  number  of  judgments  must  be 
made  in  the  formulation  of  the  speciHc 
penalty  policy. 

3.  Circumstances.  “Circumstances”  is 
used  in  the  penalty  policy  to  reflect  on 
the  probability  of  the  assigned  level  of 


'  Other  criteria,  such  as  number  of  people 
exposed  or  potentially  exposed,  could  have  been 
utilized  here,  but  (1)  those  factors  are  difficult  and 
expensive  to  quantify  for  individual  violations,  and 
(2)  these  factors  are  already  considered,  to  some 
extent,  under  “circumstances." 


“extent”  of  harm  actually  occurring.  In 
other  words,  a  variety  of  facts 
surrounding  the  violations  as  it  occurred 
are  examined  to  determine  whether  the 
circumstances  of  the  violation  are  such 
that  there  is  a  high,  medium,  or  low 
probability  that  damage  will  occur.  The 
matrix  provides  the  following  levels  for 
measuring  circumstances  (probability 
factors): 

Levels  1  and  2  (High):  The  violation  is 
likely  to  cause  damage. 

Levels  3  and  4  (Medium):  There  is  a 
significant  chance  that  damage  will  result 
from  the  violation. 

Levels  5  and  6  (Low):  There  is  a  small 
likelihood  that  damage  wilt  result  from  the 
violation. 

The  probability  of  harm,  as  assessed 
in  evaluating  circumstances,  will  always 
be  based  on  the  risk  inherent  in  the 
violation  as  it  was  committed.  In  other 
words,  a  violation  which  presented  a 
high  probability  of  causing  harm  when  it 
was  committed  (and/or  was  allowed  to 
exist)  must  be  classihed  as  a  “high 
probability”  violation  and  penalized  as 
such,  even  if  through  some  fortuity  no 
actual  harm  resulted  in  that  particular 
case.  Otherwise  some  who  commit 
dangerous  violations  would  be 
absolved.  Similarly,  when  harm  has 
actually  resulted  from  a  violation,  the 
“circumstances"  of  the  violation  should 
be  investigated  to  calculate  what  the 
probabilities  were  for  harm  occurring  at 
the  time  of  the  violation.  The  theory  is 
that  violators  should  be  penalized  for 
the  violative  conduct,  and  the  “good”  or 
“bad”  luck  of  whether  or  not  the 
proscribed  conduct  actually  caused 
harm  should  not  be  an  overriding  factor 
in  penalty  assessment.  However,  the 
responsibility  for  clean-up  attaches 
without  regard  to  the  probability  of 
harm  (see  Adjustment  Factor  3, 
Government  Clean-up  Costs).  As  with 
“extent,”  the  specific  penalty  guidelines 
are  an  essential  tool  in  characterizing 
the  circumstances  of  a  violation. 

Chemical  control:  With  chemical 
control  violations,  probability  is 
determined  primarily  by  physical  factors 
which  affect  the  chance  of  improper 
exposure  to  the  chemical’s  effects.  For 
example,  certain  types  of  improper 
'  storage  of  PCBs  are  more  likely  than 
others  to  result  in  release  of  PCBs  into 
the  environment,  and  actual  dumping  of 
PCBs  is  virtually  certain  to  do  some 
harm.  Criteria  for  assessing  the 
probability  of  harm  resulting  from  a 
violation  will  whenever  possible  be 
based  on  information  developed  in 
support  of  the  chemical  control  rule. 

Data-gathering  and  hazard 
assessment:  A  slightly  different 
approach  is  taken  to  evaluate 
circumstances  of  data-gathering 


violations.  The  effect  on  the  Agency’s 
ability  to  implement  of  enforce  the  Act 
is  the  principal  circumstance- to  be 
considered.  Thus,  the  matrix  levels  for 
measuring  circumstances  (probability) 
for  data-gathering  and  hazard 
assessment  violations  are  as  follows: 

Levels  1  and  2  (High) — Violations  which 
seriously  impair  the  Agency’s  ability  to 
monitor  (data-gathering)  or  evaluate 
chemicals  (hazard  assessment). 

Levels  3  and  4  (Medium) — Violations 
which  impair  the  Agency’s  ability  to  monitor 
or  evaluate  chemicals  in  a  less  than  critical 
way. 

Levels  5  and  6  (Low) — Violations  that 
impair  the  Agency’s  ability  to  monitor  or 
evaluate  chemicals  in  a  less  than  important 
way. 

Under  these  criteria,  a  violation  of  a 
Section  4  test  standard  (serious  enough 
to  make  a  study  totally  unreliable)  has  a 
higher  probability  of  resulting  in  harm  to 
the  public  through  its  effect  on  the 
Agency  and  would  probably  be  Level  1 
or  2,  while  late  submission  of  a  required 
report  might  be  only  a  Level  5  or  6 
violation. 

Whenever  possible,  the  specific 
penalty  system  will  attempt  to  classify 
certain  types  of  violations  according  to 
probability  of  damage.  For  example, 
certain  types  of  violations  of  a  disposal 
rule  might  always  involve  a  high 
probability  of  damage.  But  other  types 
of  violations  might  involve  such  a  large 
range  of  probability  of  harm  that  each 
case  would  have  to  be  evaluated 
individually.  In  the  latter  case,  the 
speciBc  penalty  guideline  will  include 
criteria  to  guide  the  evaluation  of  each 
violation.  It  is  difficult  to  estimate  the 
probability  of  harm  presented  by  given 
situation,  particularly  in  light  of  the 
many  variables  that  make  up 
“circumstances.”  However, 
“circumstances”  can  be  evaluated  for 
guideline  purposes  by  comparing 
situations.  For  example,  it  is  clear  that, 
as  a  general  rule,  there  is  a  greater 
probability  of  a  falsified  laboratory  test 
leading  to  actual  damage,  than  to  have 
such  damage  resulting  from  minor  errors 
in  test  report  formatting. 

The  specific  guidelines  will  also 
address  the  range  of  probabilities  within 
each  of  the  six  “circumstances” 
classifications.  For  some  violations,  any 
probability  of  causing  harm  of  over  10% 
might  be  in  the  “high”  range,  while  other 
violations  might  be  classified  quite 
differently.  One  particular  factor  that 
may  affect  probability  determinations  is 
the  length  of  time  during  which  the 
violation  presents  a  threat  to  health  or 
the  environment.  Dumping  PCBs  in  an 
unapproved  landfill  may  not  cause  harm 
immediately  but  may  inevitably  cause 
harm  as  it  leaches  into  nearby 
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groundwater.  But  where  only  temporary 
improper  storage  is  intended,  and 
removal  is  planned,  the  probability  of 
harm  would  be  decreased  accordingly. 

4.  Gravity.  “Gravity”  refers  to  the 
overall  seriousness  of  the  violation.  As 
used  in  this  penalty  system,  “gravity”  is 
a  dependent  variable,  i.e.,  the  evaluation 
of  “nature,”  “extent,”  and 
“circumstances”  will  yield  a  dollar 
figure  on  the  matrix  that  determines  the 
gravity  based  penalty. 

The  Adjustment  Factors 

The  gravity  based  penalty  reflects  the 
seriousness  of  the  violation’s  threat  to 
health  and  environment.  The  Act  also 
requires  the  Agency  to  consider  certain 
factors  in  assessing  the  violator’s 
conduct:  Culpability,  history  of  such 
violations,  ability  to  pay,  and  ability  to 
continue  in  business.  In  addition,  the 
Act  authorizes  the  Agency  some 
discretion  to  consider  “other  factors  as 
justice  may  require.”  Under  this  last 
authorization,  two  additional  factors  are 
considered  and  balanced:  the  cost  of  the 
violation  to  the  government,  and  the 
benehts  received  by  the  violator  due  to 
his  non-compliance.  In  order  to  compute 
penalty  adjustments  in  a  logical  fashion, 
these  adjustment  factors  are  considered 
in  the  following  sequence: 

(1)  Culpability; 

(2)  History; 

(3)  Cost  to  the  government; 

(4)  Benefits  from  non-compliance;  and 

(5)  Ability  to  pay/ability  to  continue 
in  business. 

1.  Culpability.  Since  the  law  only 
requires  the  Agency  to  consider  the 
culpability  of  the  violator  as  an 
adjustment  factor,  the  existence  of  a 
violation  can  be  established  without 
relying  solely  on  this  “blameworthiness” 
factor.  In  other  words,  the  Agency  may 
pursue  a  policy  of  strict  liability  in 
penalizing  for  a  violation,  though  some 
allowance  must  be  made  based  on  the 
extent  of  the  violator’s  culpability.* 
Under  this  penalty  system,  the  gravity 
based  penalty  may  be  increased  or 
decreased,  or  may  remain  the  same 
depending  on  the  violator’s 
“culpability.” 

The  two  principal  criteria  for 
assessing  culpability  are  (a)  the 
violator’s  knowledge  of  the  particular 
TSCA  requirement,  and  (b)  the  degree  of 
the  violator’s  control  over  the  violative 
condition. 


®  There  are  certain  circumstances  where  an  "act 
of  Cod"  or  some  other  circumstance  totally  out  of  a 
company's  control  may  not  result  in  assessment  of  a 
violation  (no  legal  liability).  For  examply  where 
PCBs  are  property  stored,  and  a  plane  crashes  into 
the  storage  facility,  causing  a  spill,  there  will 
probably  be  no  violation. 


(a)  The  violator’s  knowledge:  The  lack 
of  knowledge  of  a  particular 
requirement  would  not  necessarily 
reduce  culpability,  since  the  Agency  has 
no  intention  of  encouraging  ignorance  of 
TSCA  and  its  requirements.  The  test 
under  TSCA  will  be  whether  the  violator 
knew  or  should  have  known  of  the 
relevant  TSCA  requirement  or  of  the 
general  hazardousness  of  his  actions. 
This  latter  point  will  allow  the  Agency 
to  find  a  violator  fully  culpable  even  if 
he  has  no  knowledge  of  a  particular 
regulatory  requirement  when  he  does 
have  knowledge  that  the  particular 
substance  he  was  dealing  with  was 
hazardous.  For  example,  lack  of 
knowledge  of  the  PCB  rules  would  not 
reduce  culpability  if  the  violator  had 
knowledge  that  the  dumping  of  PCBs 
creates  a  serious  threat  to  human  health. 
Thus,  a  reduction  in  the  penalty  based 
on  lack  of  knowledge  could  only  occur 
where  a  reasonably  prudent  and 
responsible  person  in  the  violator’s 
position  would  not  have  known  that  the 
conduct  was  hazardous  or  violative  of 
TSCA.  It  is  anticipated  that  such 
situations  and  attendant  reductions  will 
be  rare. 

(b)  Degree  of  control  over  the 
violation:  There  may  be  situations 
where  the  violator  may  be  less  than 
fully  responsible  for  the  violation’s 
occurrence.  For  example,  another 
company  may  have  had  some  role  in 
creating  the  violative  conditions  and 
thus  must  also  share  in  the  legal 
responsibility  for  the  resulting 
consequences.  Or  an  employee  whose 
conduct  caused  the  violation  may  have 
been  disobeying  his  employer’s 
instructions.  Such  situations  would 
probably  warrant  some  reduction  in  the 
penalties. 

(c)  Initial  culpability  determination: 
For  penalty  assessment  purposes,  three 
levels  of  culpability  have  been  assigned, 
as  follows: 

Level  I:  The  violation  is  willful,  i.e.,  the 
violator  intentionally  committed  an  act  which 
he  knew  would  be  a  violation  or  would  be 
hazardous  to  human  health  or  the 
environment. 

— Adjust  the  GBP  Upward  25%. 

Level  II:  The  violator  either  had  sufficient 
knowledge  to  recognize  the  hazard  created 
by  his  conduct,  or  significant  control  over  the 
situation  to  avoid  committing  the  violation. 

— No  adjustment  to  the  GBP. 

Level  Ill:  The  violator  lacked  sufficient 
knowledge  of  the  potential  hazard  created  by 
his  conduct,  and  also  lacked  control  over  the 
situation  to  prevent  occurrence  of  the 
violation. 

Adjust  the  GBP  downward  25%. 

It  is  anticipated  that  most  cases  will 
present  Level  II  culpability.  Level  I 
situations,  in  many  instances,  could  be 
treated  as  criminal  violations  (and  often 


will  be  so  treated).  However,  the 
decision  to  file  a  criminal  action  has  no 
effect  on  civil  penalty  calculations  and 
is  a  totally  separate  issue. 

(d)  Attitude  of  the  violator:  In 
assessing  the  violator’s  “attitude,”  the 
Agency  will  look  at  the  following 
factors:  Whether  the  violator  is  making 
“good  faith”  efforts  to  comply  with  the 
appropriate  regulations;  the  promptness 
of  the  violator’s  corrective  actions;  and 
any  assistance  given  to  EPA  to  minimize 
any  harm  to  the  environment  caused  by 
the  violation. 

Since  “attitude”  is  already  reflected  in 
Level  I  culpability,  and  since  it  is  largely 
irrelevant  to  Level  III  culpability,  this 
adjustment  will  really  only  be  utilized 
where  “knowledge”  and  “control”  result 
in  a  Level  U  culpability  finding.  While 
Level  II  normally  yields  no  reduction  or 
increase  in  penalty,  the  attitude  of  the 
violator  may  justify  a  penalty 
adjustment  of  up  to  15%  of  the  CBP  in 
either  direction.  Objective  evidence, 
such  as  statements  or  actions  of  the 
violator,  should  be  used  to  justify  such 
adjustments. 

2.  History  of  prior  such  violations. 

The  gravity  based  penalty  matrix  is 
designed  to  apply  to  “first  offenders.” 
Where  a  violator  has  demonstrated  a 
similar  history  of  “such  violations,”  the 
Act  requires  the  penalty  to  be  adjusted 
upward.  The  need  for  such  an  upward 
adjustment  derives  fi'om  the  violator’s 
not  being  sufficiently  motivated  to 
comply  (deterred  from  non-complying] 
by  the  penalty  assessed  for  the  previous 
violation,  either  because  of  economic 
factors  consciously  analyzed  by  the 
firm,  or  because  of  negligence.  Another 
reason  for  penalizing  repeat  violators 
more  severely  than  “first  offenders”  is 
the  increased  enforcement  resources 
that  are  spent  on  the  same  violator. 

The  Agency’s  policy  is  to  interpret 
“prior  such  violations”  as  referring  only 
to  prior  violations  of  TSCA,  even  thou^ 
it  would  seem  “such”  could  refer  to  any 
violations  of  EPA  statutes,  or  remedial 
statutes  in  general  (e.g.,  OSHA,  CPSC). 
However,  since  Congress  did  not 
explicitly  state  it  wanted  the  Agency  to 
go  beyond  TSCA  in  determining 
violation  history,  the  Agency  is  using 
this  narrower  interpretation.  The 
penalty  system  distinguishes  between 
previous  TSCA  violations  in  general, 
and  previous  violations  of  the  same  set 
of  regulatory  requirements. 

The  following  rules  apply  in 
evaluating  history  of  prior  such 
violations: 

(a)  In  order  to  constitute  a  prior 
violation,  the  prior  violation  must  have 
resulted  in  a  final  order,  either  as  a 
result  of  an  uncontested  complaint,  or  as 
a  result  of  a  contested  complaint  which 
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is  Hnally  resolved  against  the  violator. 
Violations  litigated  in  the  Federal 
courts,  under  the  Act’s  imminent  hazard 
(§  7),  speciflc  enforcement  and  seizure 
(§  17),  and  criminal  (§  16(b)]  provisions, 
are  part  of  a  violator's  “history"  for 
penalty  assessment  purposes,  as  are 
violations  for  which  civil  penalties  have 
been  previously'assessed.  However,  a 
notice  of  non-compliance  does  not 
constitute  a  “prior  s\x(Ai  violation”,  since 
no  violation  has  formally  been  found, 
and  no  opportunity  to  contest  the  notice 
has  been  given. 

(b)  To  be  considered  a  "prior  such 
violation",  the  violation  must  have 
occurred  within  Hve  years  of  the  present 
violation.  This  five  year  period  begins 
when  the  prior  violation  becomes  a  final 
order.  Beyond  five  years,  the  prior 
violative  conduct  becomes  too  distant  to 
require  compounding  of  the  penalty  for 
the  present  violation. 

(c)  Generally,  companies  with 
multiple  establishments  are  considered 
as  one  when  determining  history.  Thus, 
if  one  establishment  of  a  company 
commits  a  TSCA  violation,  it  counts  as 
history  when  another  establishment  of 
the  same  company,  anywhere  in  the 
country,  commits  another  TSCA 
violation  However,  two  companies  held 
by  the  same  parent  corporation  do  not 
necessarily  affect  each  other’s  history  if 
they  are  in  substantially  different  lines 
of  business,  and  they  are  substantially 
independent  of  one  another  in  their 
management,  and  in  the  functioning  of 
their  Boards  of  Directors.  In  the  case  of 
wholly-  or  partly-owned  subsidiaries, 
the  violation  history  of  a  parent 
corporation  shall  apply  to  its 
subsidiaries,  and  that  of  the  subsidiaries 
to  the  parent. 

(d)  If  the  prior  such  violation  is  of  a 
different  TSCA  provision  or  regulation, 
the  penalty  should  be  upwardly 
adjusted  25  percent  for  a  first  repetition 
and  50  percent  for  a  second  repetition  of 
the  violation.  If  the  prior  “such” 
violation  is  of  the  same,  or  closely 
similar  provision  or  regulation,  the 
penalty  should  be  upwardly  adjusted  50 
percent  for  the  first  repetition  and  100 
percent  for  the  second  repetition. 

For  these  purposes,  a  prior  such 
violation  is  the  “same  or  closely 
related”  if  it  is  similar  to  the  present 
violation.  Each  TSCA  rule  or  regulation 
is  considered  a  separate  entity  for 
“closely  related”  purposes.  Thus  the 
identical  provision  does  not  have  to  be 
violated  both  times  for  this  higher 
adjustment  to  be  made.  For  example, 
two  separate  unlawful  disposals  of  PCBs 
may  be  “closely  similar”  if  the  PCBs 
were  unlawfully  dumped  on  the 
highways  in  the  first  instance,  and  in  the 
second  instance,  PCBs  of  over  500  ppm 


were  burned  in  a  facility  that  did  not 
comply  with  the  PCB  incinerator 
standards. 

The  specific  guidelines  will  give  some 
guidance  on  what  violations  are  “closely 
similar”  to  others,  and  may  set  up  a  sliding 
scale  of  upward  adjustment  percentages 
rather  than  the  50  percent  or  100  percent 
figures  provided  here. 

3.  Government  clean-up  costs.  An 
adjustment  factor  not  specified  in  the 
statute,  but  which  the  Agency  feels 
“justice  *  *  *  require[s],”  is 
reimbursement  to  the  government  for 
funds  expended  to  investigate,  clean-up. 
or  otherwise  mitigate  the  effects  of  a 
violation. 

Generally,  the  clean-up  expense  of  a 
violator  is  to  be  borne  by  the  violator  as 
a  necessary  cost  of  violation  in  addition 
to  any  civil  penalty  assessed.  The 
govenunent  may  seek  a  Federal  district 
court  injunction  under  §§  7  or  17  to 
require  the  violator  to  clean-up,  but 
there  will  almost  certainly  be  situations 
where  the  government  will  have  to 
clean-up  the  violation  to  quickly 
alleviate  any  hazards  created.  Where 
these  latter  situations  happen,  the 
government  could  probably  file  a  non- 
statutory  suit  in  Federal  district  court  to 
recover  funds  which  it  expended,  but  it 
could  even  more  easily  assess  these 
costs,  when  they  are  sufficiently  low,  in 
an  administrative  proceeding  under  §  16. 
particularly  where  a  §  16,  particularly 
where  a  §  16  action  is  going  to  be  filed 
anyway. 

The  major  limitation  to  seeking 
reimbursement  of  government 
investigatory  and  clean-up  costs  is  the 
limit  of  $25,000  for  each  violation. 
However,  since  each  day  a  violation 
continues  constitutes  a  separate 
violation  for  which  a  $25,000  penalty 
may  be  assessed,  in  many  instances 
clean-up  and  investigatory  costs  can  be 
recovered  where  the  violation  is  a 
continuing  one.  However,  where  a 
penalty  would  be  in  the  area  of  $25,000 
for  the  violation  even  before  government 
investigatory  and  clean-up  costs  are 
considered,  a  §  16  action  would  be  of 
little  value  in  recovering  these 
additional  costs. 

In  adjusting  the  penalty,  the 
government  investigatory  and  clean-up 
cost  should  be  added  to  the  penalty 
calculated  thus  far.  Where  the  total 
penalty  under  this  method  exceeds 
$25,000,  the  penalty  should  be  cut  back 
to  $25,000.  As  will  be  discussed  later, 
this  type  of  situation  lends  itself  to 
utilization  of  the  continuing  violation 
provisions  of  §  16. 

It  is  important  to  note  that 
consideration  of  government 
investigatory  and  clean-up  costs  in  the 


penalty  assessment  is  not  intended  to  in 
any  way  affect  the  right  of  the 
government  to  recover  investigatory  and 
clean-up  costs  in  a  separate  court 
action.  A  violator  may  argue  that 
investigatory  and  clean-up  costs  have 
been  abrogated  by  settlement  of  the 
penalty.  Thus,  if  there  is  a  reasonable 
possibility  that  the  Agency  will  seek  to 
recover  such  costs  in  a  separate  suit, 
this  factor  should  not  be  utilized  in 
assessing  the  §  16  penalty.  Thus  the 
investigatory  and  clean-up  costs  will  not 
be  included  twice  in  calculating  a 
penalty  for  a  violation. 

4.  Gains  from  noncompliance. 

Another  adjustment  factor  which 
“justice  *  *  *  require[s]”  is  that  the 
violator  not  profit  from  its  violative  acts. 
TSCA’s  ability  to  prevent  harm  to  public 
health  and  the  environment  is  severely 
weakened  whenever  an  economic 
incentive  exists  to  violate  the  law.  The 
penalty  system  attempts  to  eliminate,  or 
at  least  reduce,  these  economic 
incentives,  by  adding  to  the  base 
penalty  an  estimate  of  the  economic 
gains  obtained  by  the  violator  as  a 
result  of  his  noncompliance. 

Among  such  economic  gains  would  be 
money  saved  by  not  investing  in  new 
equipment,  or  by  not  following  more 
costly  operating  procedures,  or  profits 
gained  through  the  sale  of  illegal 
products.  Removing  such  gains  not  only 
protects  the  public  by  deterring 
violations,  but  also  prevents  violators 
from  gaining  unfair  competitive 
advantage  over  those  who  are 
complying  with  the  law.  For  example,  a 
company  which  manufactures  a  new 
chejnical  without  submitting  a 
premanufacture  notice,  pursuant  to  §  5, 
may  gain  a  strong  competitive 
advantage  over  another  company  who 
intends  to  manufacture  the  same 
chemical,  but  follows  the  §  5  procedure. 
The  violator  should  be  penalized  at  least 
to  the  extent  of  the  economic  gains 
achieved  through  his  noncompliance. 
Any  other  result  would  put  a  premium 
on  noncompliance. 

The  specific  penalty  guidelines 
should,  where  possible,  indicate  the 
types  of  economic  gains  from 
noncompliance,  and  include  either 
standard  estimates  of  such  gains  (e.g., 
the  purchase  price  of  required  new 
equipment  or  facilities),  or  a  procedure 
for  estimating  the  gain.  In  cases  where 
economic  gains  resulted  from  the 
company’s  failure  to  make  required 
capital  and  operation  and  maintenance 
expenditures,  those  gains  must  be 
calculated  in  accordance  with  the 
Agency’s  September  27, 1978,  “Technical 
Support  Document”  for  computing  civil 
penalties  under  the  April  11, 1978,  Civil 
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Penalty  Policy.  The  resulting  economic 
savings  figure  must  be  reviewed  by  the 
Civil  Penalty  Policy  Panel  for 
consistency  with  that  policy.  In  many 
instances,  the  GBP  will  be  sufficiently 
high  without  adjustment  for  this  factor. 

In  other  situations  where  there  is  no 
economic  motive  or  benefit  from 
noncompliance,  or  when  the  cost  of 
cleaning  up  a  violation  outweighs  any 
economic  benefits  received,  this 
adjustment  factor  need  not  be  applied. 

5.  Ability  to  pay  and  ability  to 
continue  in  business,  (a)  Usage  of  these 
terms.  The  Act  lists  "ability  to  pay”  and 
“ability  to  continue  in  business"  as  two 
adjustment  factors,  but  for  the  purposes 
of  the  penalty  system  the  distinctions 
between  the  two  are  so  narrow  and 
artificial  that  they  are  treated  as  one.  In 
making  this  determination  it  was 
considered  that  “ability  to  pay”  might 
be  limited  (in  the  extreme  sense]  to  such 
indicators  as  the  market  value  of  the 
violator  in  liquidation,  the  proHts 
accrued  by  the  firm  over  a  given  time 
period,  the  net  sales  or  income 
generated  over  a  given  time  period,  the 
value  of  cash  and  other  liquid  assets 
held  by  the  firm,  and  the  value  of  all 
liquid  assets  plus  borrowable  cash. 
Essentially,  however,  a  firm  can  pay  up 
to  the  point  where  it  can  no  longer  do 
business.’ However,  it  is  evident  that 
Congress,  by  inserting  these  two  factors 
into  the  Act,  for  most  cases  did  not 
intend  that  TSCA  civil  penalties  present 
so  great  a  burden  as  to  pose  the  threat 
of  destroying,  or  even  severely 
impairing,  a  firm’s  business. 

Measuring  a  firm’s  ability  to  pay  *  a 
cash  penalty,  without  ceasing  to  be 
operable,  can  be  extremely  complex. 

The  focus  is  on  the  solvency  of  the  firm. 
Rather  than  performing  extensive 
financial  analysis  of  a  firm,  which 
would  take  an  unreasonable  effort  on 
the  part  of  both  the  Agency  and  the  firm, 
it  is  believed  that  a  year’s  net  income,  as 
determined  by  a  fixed  percentage  of 
total  sales,  will  generally  yield  an 
amount  which  the  firm  can  afford  to 
pay.  The  average  ratio  of  net  income  to 
sales  level  for  U.S.  manufacturing  in  the 
past  five  years  is  approximately  five 
percent  [1978  Economic  Report  of  the 
President).  Since  small  firms  are 
generally  slightly  less  profitable  than 
average  sized  firms,  and  since  small 
firms  are  the  ones  most  likely  to  have 
difficulty  paying  TSCA  penalties,  the 
guideline  is  reduced  to  four  percent. 


’Technically,  a  Hrm  would  often  be  able  to  pay 
even  if  imposing  a  penalty  would  cause  it  to  file  for 
bankruptcy,  since  a  reorganization  might  still  leave 
the  business  in  operation. 

‘Henceforth  “ability  to  pay"  wilt  be  used  to 
include  “ability  to  continue  in  business". 


Even  where  the  net  income  is 
negative,  four  percent  of  gross  sales 
should  still  be  used  as  the  “ability  to 
pay”  guideline,  since  companies  with 
high  sales  will  be  presumed  to  have 
sufficient  cash  to  pay  penalties  even 
where  there  have  been  net  losses. 

For  purposes  of  calculating  the  ability 
to  pay,  figures  for  the  current  year  and 
the  prior  three  years  should  be 
averaged.  Four  percent  of  the  average 
sales  will  serve  as  the  guideline  for 
whether  the  company  has  the  ability  to 
pay. 

(b)  Application  of  ability  to  pay. 

While  it  would  be  possible  for  an 
inspector  to  utilize  Dunn  and  Bradstreet, 
or  to  inquire  during  the  course  of  the 
inspection  to  ascertain  sales  data,  the 
firm  should  be  presumed  to  have  the 
ability  to  pay  at  the  time  the  complaint 
is  issued.  This  is  preferable  not  only  for 
purposes  of  administrative  convenience, 
but  also  because  many  firms  will  not 
have  their  sales  information  in  Dunn 
and  Bradstreet  or  similar  publications, 
and  because  the  Act  indicates  that 
financial  and  sales  data  are  only  subject 
to  inspection  when  “the  natme  and 
extent  of  such  data  are  described  with 
reasonable  specificity  in  the  written 
notice  (of  inspection],”  §  ll(b](2].  This 
singling  out  by  Congress  of  these  factors 
indicates  that  they  are  not  to  be 
routinely  asked  for  in  every  inspection, 
and  since  any  alleged  violator  can  raise 
the  issue  of  ability  to  pay  in  his  answer 
to  the  complaint,  both  the  Agency  and 
the  inspected  firm  will  save  time  and 
resources  by  using  this  approach.  Of 
course,  if  such  information  can  easily  be 
obtained  prior  to  or  during  the 
inspection,  there  is  no  harm  in  doing  so. 

If  the  firm  raises  the  issue  of  inability 
to  pay  in  its  answer,  or  in  the  course  of 
settlement  discussions,  the  four  percent 
guideline  discussed  above  should  be  the 
model  to  follow.  The  firm  should  be 
asked  to  bring  appropriate 
documentation  to  indicate  what  their 
sales  have  been,  such  as  tax  returns, 
financial  statements,  etc.  If  the  proposed 
penalty  exceeds  four  percent  of  total 
sales,  the  penalty  may  be  reduced  to  an 
affordable  level. 

There  may  be  some  cases  where  a 
firm  argues  that  it  cannot  afford  to  pay 
even  though  the  penalty  as  adjusted 
does  not  exceed  four  percent  of  sales.  A 
variety  of  factors,  too  complex  to 
discuss  here,  might  require  such  further 
adjustment  to  be  made.  In  complex 
cases,  the  agency  may  need  to  rely  on  a 
management  division  economist  or  an 
accountant  to  analyze  the  firm’s  ability 


to  pay  and.  on  a  case-by-case  basis,  to 
further  reduce  the  proposed  penalty.’ 

6.  Other  factors  at  justice  may 
require.  While  two  “other  factors”  have 
been  incorporated  as  adjustment 
factors,  other  issues  might  arise,  on  a 
case-by-case  basis,  which  should  be 
considered  in  assessing  penalties. 

Among  these  factors  are: 

•  Money  spent  by  the  violator  in 
cleaning  up  or  otherwise  mitigation  the 
harm  caused  by  the  violation.  Normally 
there  should  be  no  reduction  for  these  . 
costs,  since  it  is  part  of  the  cost  of 
violation.  However,  there  may  be 
instances  where  the  cost  of  penalty,  plus 
cost  of  cleanup,  are  excessive  for  the 
particular  violation,  so  that  some  credit 
for  these  expenditures  should  be  given. 

•  New  ownership  for  “history  of 
violations.  ”  It  may  be  unfair  in  some 
cases  to  burden  new  ownership  with  the 
previous  owner’s  history. 

•  National  defense. 

•  Foreign  policy. 

•  Conflict  or  ambiguity  vis-a-vis  other 
Federal  statutes  and  regulations  (e.g., 
OSHA,  USDA,  DOE]. 

•  Environmentally  beneficial 
expenditure.  Circxunstances  may  arise 
where  a  violator  will  offer  to  make 
expenditures  for  environmentally 
beneficial  pu^oses  above  and  beyond 
those  required  by  law,  in  lieu  of  paying 
civil  penalties.  The  Agency,  in  penalty 
actions  in  the  U.S.  District  Courts  under 
the  Clean  Air  and  Water  Acts,  has 
determined  that  crediting  such 
expenditures  is  consistent  with  the 
purpose  of  civil  penalty  assessment. 
Although  civil  penalties  under  TSCA  are 
administratively  assessed,  the  same 


’The  analyst  must  keep  several  particular  points 
in  mind.  First,  small  firms  often  report  no  taxable 
income,  and  instead  provide  a  return  of  their 
owner/ operators  through  salaries  and  benefits  such 
as  automobiles,  medical  plans,  and  so  forth.  When 
reconstructing  the  firm's  cash  flow,  owner/ 
operators  should  receive  as  payment  for  services 
only  that  amount  which  they  could  obtain  for 
providing  similar  services  in  the  general  labor 
market.  Ihe  rest  of  their  compensation  should 
properly  be  assigned  to  profit  for  the  company.  The 
second  point  to  keep  in  mind  in  examining  tax 
returns  is  that  small,  privately-owned  plants  often 
have  several  corporations  set  up  to  handle  various 
aspects  of  the  business.  If  one  or  more  of  these 
corporations  is  culpable  for  some  part  of  the  TSCA 
violation,  the  tax  returns  for  all  involved 
corporations  should  be  examined  and  a  combined 
cash  flow  prepared.  Once  the  hrm's  historical  cash 
flows  have  been  assembled,  the  analyst  must  make 
some  assessment  of  the  likely  future  path  of  the 
company.  In  so  doing,  the  analyst  must  consider  the 
firm's  ability  to  earn  cash  hxim  its  operations,  its 
ability  to  liquidate  assets  to  meet  penalty  amounts 
(and  still  remain  in  business],  and  its  ability  to  raise 
additional  cash  from  lenders  and  its  owners.  The 
analyst  must  judge  these  factors  without  expending 
excessive  resources  on  the  analysis.  Such  a  process 
can  be  assisted  through  discussions  with 
individuals  knowledgeable  in  the  particular 
industry,  such  as  local  bankers,  consultants,  and 
others,  if  appropriate. 
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rational  applies.  This  adjustment,  which 
constitutes  a  credit  against  the  actual 
penalty  amount,  will  normally  be 
discussed  only  in  the  course  of 
settlement  negotiations.  The  criteria  for 
acceptable  credits  are  discussed  in 
detail  in  section  VIII  of  the  April  11, 1978 
Civil  Penalty  Policy.  Before  proposed 
credit  amounts  can  be  incorporated  into 
a  settlement,  the  complainant  must 
assure  himself  that  the  penalty  (with 
credit  adjustment)  is  consistent  with  the 
April  11, 1978,  Civil  Penalty  Policy,  and 
that  the  company  has  not  already 
received  credits  in  another  enforcement 
action  for  the  same  environmentally 
beneficial  expenditures.  The  settlement 
agreement  incorporating  such  an 
adjustment  should  make  clear  what  the 
actual  penalty  assessment  is,  after 
which  the  terms  of  the  reduction  should 
be  spelled  out  in  detail  and  in  a  clearly 
enforceable  manner. 

•  Significant-minor  borderline 
violations.  Occasionally  a  violation, 
while  of  signihcant  extent,  will  be  so 
close  to  the  borderline  separating  minor 
and  signficant  violations  that  the 
penalty  may  seem  disproportionately 
high.  In  this  situation,  additional 
reduction  of  up  to  25%  off  the  GBP  may 
be  applied  before  the  other  adjustment 
factor  are  considered. 

Continuing  Violations 

Since  the  Act  provides  not  only  that 
civil  penalties  may  be  assessed  up  to 
$25,000  for  each  violation,  but  that  each 
day  a  violation  continues  constitutes  a 
separate  violation  for  which  additional 
penalties  may  be  assessed,  there  is  a 
potential  for  very  large  penalties  to  be 
assessed  in  many  situations.  In  some 
cases,  such  large  penalties  will  be 
appropriate  for  continuing  violations, 
while  for  others,  such  as  late  inventory 
reporting,  assessing  an  additional 
penalty  for  each  day  of  violation  would 
yield  a  penalty  assessment  for  greater 
than  the  violation  merits.  The  specific 
penalty  guidelines  will  discuss  the  types 
of  continuing  violations  which  should  be 
assessed  on  a  per-day  basis.  This 
discussion  should  indicate  how  criteria 
such  as  this  will  be  applied,  e.g.,  which 
continuing  violations  should  never  be 
penalized  on  a  per-day  basis,  and  which 
should  usually  or  always  be  so 
penalized. 

When  a  penalty  is  assessed  on  a  per- 
day  basis  for  a  continuing  violation, 
care  must  be  taken  to  assure  that  the 
adjustment  factors,  “government  clean 
up  costs”,  and  "economic  benefits  from 
non-compliance"  are  spread  over  the 
entire  penalty,  since  these  figures  are 
calculated  by  looking  at  the  entire 
violative  situation.  For  example,  if  a 
continuing  violation  lasted  four  days 


and  generated  $40,000  in  government 
clean-up  costs,  these  $40,000  in  costs 
should  be  added  to  the  daily  penalties 
(although  each  day  would  still  be  limited 
to  a  maximum  $25,000  penalty). 

Continuing  violations  are 
distinguished  from  multiple  violations 
and  violations  which  occur  several 
separate  times.  These  latter  violations 
will  generally  be  separately  assessed. 

Settlement 

This  guidance  does  not  prescribe  a 
specific  percentage  guideline  for  penalty 
reductions  in  the  course  of  settlement. 
While,  as  a  general  rule,  penalties  may 
be  altered  in  the  course  of  settlement, 
there  should  always  be  some 
substantive  reason  given,  which  is  to  be 
incorporated  in  any  settlement 
agreement  and  consent  decree  and  final 
order  for  any  penalty  reduction.  Other 
aspects  of  settlement  are  discussed  in 
the  context  of  particular  penalty  factors. 

Designing  and  Applying  a  Specific 
Penalty  Guidance 

Designing  a  Specific  Penalty  Guidance 

The  specific  penalty  guidance,  which 
will  usually  be  developed  as  part  of  the 
enforcement  strategy  for  a  particular 
regulation,  will  provide  the  detailed 
information  needed  to  fit  particular 
violations  in  the  overall  civil  penalty 
system.  Each  specific  penalty  guidance 
will  address: 

•  To  the  extent  possible,  the  types  of 
violations  that  can  occur; 

•  How  to  evaluate  the  nature  (i.e.,  whether 
chemical  control;  or  information  gathering]  of 
a  violation; 

•  How  to  determine  and  classify  the  extent 
of  possible  harm  posed  by  a  given  violations; 

•  Special  considerations  in  using  the 
adjustment  factors,  particularly  including 
means  of  estimating  government  clean-up 
costs  and  economic  benefits  from  non- 
compliance; 

•  How  and  when  to  utilize  the  concept  of 
multi-day  violations; 

•  Any  “other  matters  as  justice  may 
require”  which  may  particularly  apply  to  the 
given  regulation;  and 

•  Anything  else  necessary  to  effectuate 
enforcement  of  the  regulation  and  the  Act’s 
penalty  policy. 

Applying  a  Specific  Penalty  Guidance 

This  section  briefly  summarizes  the 
steps  necessary  to  calculate  a  proposed 
penalty  assessment. 

Step  1:  Utilizing  the  specific  penalty 
guidances,  determine  the  nature,  extent,  and 
circumstances  of  the  violation. 

Step  2:  Find  the  appropriate  extent  and 
circumstances  levels  on  the  gravity  based 
penalty  matrix  to  determine  the  gravity  based 
penalty  (GBP). 

Step  3:  Determine  the  percentage 
adjustment  for  culpability,  if  any. 


Step  4:  Determine  the  percentage 
adjustment  for  history,  if  any. 

Step  5;  Add  the  adjustment  percentages 
from  steps  3  and  4  and  apply  the  GBP.  If  the 
amount  is  in  excess  of  $25,000,  reduce  the 
penalty  to  $25,000. 

Step  6:  Multiply  the  step  5  figure  by  the 
number  of  days  of  violation. 

Step  7:  Apply  government  cleanup  costs 
adjustment,  if  applicable.  Add  to  the  step  6 
figure. 

Step  8:  Apply  economic  gains  from  non- 
compliance  adjustment,  if  applicable.  Add  to 
the  step  6  figure. 

Step  9:  Make  other  adjustments  “as  justice 
may  require.” 

Step  10:  Issue  formal  complaint  proposing 
the  penalty. 

Step  11:  Discuss  settlement  any  time  before 
a  final  administrative  law  judge’s  decision 
(unless  the  complaint  is  not  contested  and 
becomes  final  as  a  matter  of  law).  If 
applicable,  determine  violator’s  ability  to 
pay.  If  appropriate,  reduce  penalty  to  amount 
violator  can  afford  to  pay.  Penalties  may  be 
reduced  as  a  condition  of  settlement. 

Step  12:  Issue  Final  order. 

Civil  Penalty  Assessment  Worksheet 

Name  of  Respondent: - 

Address  of  Respondent: - 


(1)  Complaint  I.D.  Number:  - 

(2)  Date  Complaint  Issued:  - 

(3)  Date  Answer  Received:  - 

(41  Date  Default  Order  Sent: - 

(5)  Date  Consent  Agreement  Signed: - 

(6)  Date  Final  Order  Sent: - 

(7)  Date  Remittance  Received: - 

1.  Gravity  Based  Penalty  (GBP)  from 
matrix,  $ — — . 

2.  Percent  increase  or  decrease  for 

culpability,  % - . 

3.  Percent  increase  for  violation  history. 


4.  Add  lines  2  and  3,  % - . 

5.  Multiply  GBP  by  percentage  total  on  line 

6.  Add  lines  1  and  5  (subtract  line  5  from 

line  1  if  negative  percentage),  $ - . 

7.  Enter  line  6  amount  or  $25,000,  whichever 

is  less,  $ - . 

8.  Multiply  line  7  by  the  number  of  days  of 
violation,  $-- — . 

9.  Government  clean-up  costs,  if  any,  $ - . 

10.  Economic  gains  from  non-compliance,  if 

appropriate,  $ - . 

11.  Add  lines  8  through  10,  $ - . 

12.  Total  of  other  adjustments  as  justice 

may  require,  $ - . 

13.  If  line  12  represents  a  net  increase  to 

the  penalty  add  line  12  to  line  11,  $ - , 


If  line  12  represents  a  net  decease  to  the 
penalty  subtract  line  12  from  line  1,  $ - . 

Note. — Line  13  should  be  the  proposed 
penalty  for  a  given  violation.  This  procedure 
is  repeated  for  each  violation. 


PCB  Penalty  Policy 

Introduction 


Background 

On  March  10, 1980,  the  Agency  issued 
a  TSCA  Civil  Penalty  Policy 
memorandum.  That  document 
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implements  a  system  for  determining 
penalties  in  administrative  actions 
brought  pursuant  to  Section  16  of  the 
Toxic  Substance  Control  Act  (TSCA). 
Under  that  system,  penalties  are 
determined  in  two  stages;  (1) 
Determination  of  a  “gravity  based 
penalty”  (GBP),  and  (2)  adjustments  to 
the  gravity  based  penalty. 

To  determine  the  gravity  based 
penalty,  the  following  factors  affecting  a 
violation’s  gravity  are  considered: 

•  The  “nature”  of  the  violation, 

•  The  “extent”  of  environmental  harm  that 
could  result  from  a  given  violation,  and 

•  The  “circumstances”  of  the  violation. 

These  factors  are  incorporated  on  a 
matrix  which  allows  determination  of 
the  appropriate  gravity  based  penalty. 

Once  the  gravity  based  penalty  has 
been  determined,  upward  or  downward 
adjustments  to  the  penalty  amount  are 
made  in  consideration  of  these  other 
factors: 

•  Culpability, 

•  History  of  such  violations, 

•  Ability  to  pay, 

•  Ability  to  continue  in  business,  and 

•  Such  other  matters  as  justice  may 
require. 

The  TSCA  Civil  Penalty  Policy  system 
provides  a  framework  for  the 
development  of  individual  penalty 
guidances  for  each  rule  promulgated 
under  TSCA.  This  document  sets  forth 
Agency  policy  for  the  use  of  the  GBP 
Matrix  to  assess  penalties  for  specific 
violations  of  the  regulations  regarding 
polychlorinated  biphenyls  (PCBs).  These 
regulations  appear  at  43  FR  7150  (Feb. 

17, 1978)  and  44  FR  31514  (May  31, 1979). 
The  document  also  will  explain  where 


multiple  violations  should  be  charged, 
and  how  penalties  should  be  determined 
for  such  violations. 

This  policy  is  being  issued  as  an 
interim  guidance  for  the  determination 
of  penalties  for  violations  of  the  PCB 
regulations.  The  Agency  will  review  its 
experience  with  this  policy  before 
issuing  a  Bnal  penalty  policy  for  the  PCB 
rule.  The  final  policy  will  also  address 
any  special  considerations  which  the 
Agency  decides  should  be  used  to  apply 
the  adjustment  factors  (e.g.,  removing 
benefits  from  non-compliance.) 

A  summary  of  the  policy  appears 
immediately  below  the  applicability 
section.  That  summary  is  followed  by  a 
detailed  explanation  of  the  policy. 

Applicability 

This  policy  is  immediately  applicable 
and  should  be  used  to  calculate 
penalties  for  all  administrative  actions 
concerning  PCBs  instituted  after  the 
date  of  the  policy,  regardless  of  the  date 
of  violation.  Pending  cases  should  be 
reviewed  to  determine  whether  the 
penalty  calculated  under  this  policy  is 
lower  than  the  penalty  in  the  civil 
complaint.  If  this  policy  yields  a  lower 
penalty,  an  amendment  to  the  complaint 
should  be  made  to  substitute  the  lower 
penalty.  This  policy  should  not  be  used 
to  raise  penalties  in  existing  actions.  No 
case  should  be  settled  for  an  amount 
higher  than  the  penalty  which  this  policy 
would  yield. 

Summary  of  the  Policy 

The  gravity  based  penalty  (GBP), 
based  on  the  nature,  extent,  and 
circumstances  of  the  violation,  is  found 
from  the  following  matrix: 


Table  I 


Extent  of  potential  damage 


A 

B 

C 

Major 

Significani 

Minor 

Circumstances  (probability  of  damages): 


High  range .  1  $25,000  $17,000  $5,000 

2  20,000  13,000  3,000 

Midrango . .  3  15,000  10,000  1,500 

4  10,000  6,000  1,000 

Low  range .  '  5  5,000  3,000  500 

6  2,000  1,300  200 


Since  the  purpose  of  the  PCB  s 
regulation  is  to  prevent  additional  PCBs 
from  entering  the  environment,  all 
violations  of  it  are  chemical  control 
violations  by  nature.  Thus,  the  nature  is 
the  same  for  all  violations.  To  use  the 
GBP  matrix  to  determine  a  penalty  for  a 
PCB  violation,  it  is  necessary  to 
determine  the  extent  and  circumstances 
of  each  violation. 


Extent 

The  extent  is  determined  by  the 
amount  and  concentration  of  the  PCB 
material  involved.  The  total  weight  of 
PCB  material  should  be  ascertained  for 
each  violation  of  the  rule.  That  weight 
should  then  be  reduced,  depending  on 
the  concentration,  as  follows:  ^ 


Table  II 

Concentration  Reductions 

(1)  50-499  ppm — 70%  reduction. 

(2)  5(X)-9,999  ppm — 50%  reduction. 

(3)  10,000-99.999  ppm — 20%  reduction. 

(4)  over  100,000  ppm — no  reduction. 

Exceptions:  This  reduction  step  does 
not  apply  in  the  following 
circumstances: 

(i)  Violations  of  40  CFR  761.10(d]  (road 
oiling,  coating,  dust  control); 

(ii)  Where  the  violation  consists  of  failing 
to  test  to  qualify  for  an  authorization;  or 

(iii)  For  solids,  where  the  unit  of 
measurement  is  other  than  the  actual  weight. 

Extent  categories:  The  total  weight 
figures,  reduced  by  the  concentration,  if 
applicable,  are  used  to  determine  extent, 
as  follows: 

Table  III 

(A)  Major — 5000  kg.  or  more. 

(B)  Significant — 1000  kg.  more,  but  less 
than  5(X)0  kg. 

(C)  Minor — less  than  1000  kg. 

Alternative  measures:  If  weight  is  not 
available,  use  these  alternative 
measures: 

Table  IV 

(A)  Major 
Liquid 

(a)  11(X)  gallons  or  more,  or 

(b)  a  contaminated  area  of  750  square  feet 
or  more,  or 

(c)  300  or  more  large  capacitors. 

Non-liquid 

(a)  100  or  more  fifty-hve  gallon  drums 
containing  contaminated  soil,  rags,  debris  or 
small  capacitors;  or 

(b)  25  or  more  drained  transformers,  or  100 
or  more  empty  drums  which  once  contained 
PCB  fluid,  or  any  other  PCB  solids  having  a 
volume  of  750  cubic  feet  or  more. 

(B)  Significant: 

Liquids 

(a)  220  gallons  or  more  but  less  than  1100 
gallons,  or 

(b)  A  contaiminated  area  of  150  square  feet 
or  greater,  but  less  than  750  square  feet,  or 

(c)  60  large  capacitors  or  more,  but  less 
than  300  large  capacitors. 

Non-liquids 

(a)  20  or  more,  but  less  than  100  fifty-five 
gallon  drums  containing  contaminated  soil, 
rags,  debris  or  small  capacitors. 

(b)  5  or  more,  but  less  than  25,  drained 
transformers,  or  more  than  20.  but  less  than 
100,  empty  drums  which  once  contained  PCB 
fluids,  or  any  other  solid  having  a  volume  of 
150  or  more,  but  less  than  750  cubic  feet. 

(C)  Minor 
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Liquids 

(a)  Less  than  220  gallons,  or 

(b)  A  contaminated  area  of  less  than  150 
square  feet. 

(c)  Less  than  60  large  capacitors. 
Non-liquids 

(a)  Less  than  20  fifty-five  gallon  durms 
containing  contaminated  soil,  rags,  debris  or 
small  capacitors;  or 

(b]  Less  than  5  drained  transformers,  20 
fifty-five  gallon  drums  which  previously 
contained  PCB  fluids,  or  any  other  PCB  solid 
having  a  volume  of  approximately  150  cubic 
feet. 

Spills  into  water,  food  or  feeds.  Any 
PCB  disposal  which  results  in 
contamination  of  surface  or  ground 
water,  or  food  or  feeds  is  always  major 
in  extent. 

Circumstances  (Probability  for  Damage) 

To  determine  which  level  on  the 
circumstances  axis  to  use,  classify  each 
violation  of  the  regulation  into  one  of 
these  eight  categories  of  violation: 

(1)  Disposal 

(2)  Marking 

(3)  Storage 

(4)  Manufacturing 

(5)  Processing 

(6)  Distribution 

(7)  Use 

(8)  Recordkeeping 

After  classifying  the  violations, 
determine  the  level  on  the 
circumstances  axis  from  the  following 
chart: 

Table  V 

High  range: 

Level  one: 

(1)  Improper  disposal. 

(2)  Manufacturing 

Level  two: 

(1)  Processing. 

(2)  Distribution. 

(3)  Improper  use. 

Medium  range: 

Level  three: 

(1)  Major  storage  violations. 

(2)  Major  recordkeeping  violations, 
disposal  facilities. 

(3)  Major  marking  violations. 

Level  four: 

(1)  Major  recordkeeping  violations,  use  and 
storage  facilities. 

Low  range: 

Level  five: 

(1)  Failure  to  date  PCB  items  placed  in 
storage. 

(2)  Minor  storage  violations. 

(3)  Minor  marking  violations. 

Level  six: 

(1)  Minor  recordkeeping  violations. 

(2]  Failure  to  use  “No  PCBs"  lable  as 
rquired. 

Finding  the  GBP  penalty.  The  extent 
and  circumstances,  as  determined 
above,  will  determine  a  penalty  amount 
on  the  GBP  Matrix,  Table  I.  This  figure 
should  be  entered  on  line  one  (1)  of  the 


Civil  Penalty  Assessment  Worksheet, 
(hereinafter,  “worksheet”)  attached  as 
Appendix  A.  The  other  penalty  factors, 
such  as  culpability,  ability  to  pay,  and 
others,  should  be  applied  in  the  manner 
described  in  the  TSCA  Civil  Penalty 
Policy. 

Multiple  Violations 

Assess  multiple  violations  against  a 
single  violator  in  any  of  the  following 
circumstances:  . 

(1)  The  violations  fall  into  more  than  one 
violation  category; 

(2)  The  violations  are  in  substantially 
different  locations;  or 

(3)  There  is  evidence  that  the  violation  has 
been  committed  on  repeated  occasions  or  has 
continued  for  more  than  one  day. 

If  multiple  violations  are  charged 
because  of  evidence  of  repeated  or 
continuing  conditions,  the  penalty  will 
normally  be  calculated  using  the 
proportional  penalty  calculation,  which 
appears  in  Table  VI,  below.  However, 
the  Agency  can  exercise  its  discretion 
either  to  charge  for  only  one  day,  or  to 
charge  on  a  straight  per  day  or  per 
violation  basis  (GBP  X  number  of  days 
or  violations],  depending  on  factors  such 
as  substantial  actual  harm,  the  unusual 
nature  of  risk  presented,  or  other  unique 
circumstances. 

Table  VI 

Proportional  Penalty  Calculation 

Step  1:  Find  the  total  amount  of  PCB 
materials  involved.  If  more  than  two  times 
the  major  extent  category,  (more  than  10,000 
kg.)  go  to  step  2.  If  less  than  two  times  the 
mimimum  amount  in  the  major  extent 
category  (less  than  10,000  kg.],  use  this 
amount  to  get  a  penalty  from  the  GBP  Matrix. 
Divide  the  penalty  by  the  number  of  days  ‘ 
and  enter  on  line  one  of  the  worksheet 
(Appendix  A). 

Step  2;  Divide  the  amount  from  step  one  by 
the  minimum  amount  in  the  major  extent 
category  (5000  kg).  (Round  fractions  to  one 
decimal  place.) 

Step  3;  Multiply  the  amount  form  step  two 
by  the  dollar  amount  from  the  GBP  Martix 
major  extent  category.  This  is  the  total  GBP 
charged. 

Step  4;  Divide  the  amoimt  from  step  3  by 
the  number  of  days  or  violations  involved. 
Enter  this  daily  amount  on  line  one  of  the 
worksheet  (Appendix  A). 

Explanation  of  Policy 

Nature 

Since  the  purpose  of  the  PCB 
regulation  is  to  prevent  further 
introduction  of  PCBs  into  the 
environment,  this  regulation  is  a 


'  It  should  be  noted  that  it  the  proportional 
penalty  calculation  is  based  on  repeated  violations, 
then  the  calculation  at  line  8  of  the  worksheet 
should  represent  the  number  of  violations  rather 
than  the  number  of  days. 


chemical  control  regulation,  as  defined 
by  the  TSCA  Civil  Penalty  Policy. 
Accordingly,  most  violations  of  this 
regulation  are  chemical  control 
violations.  The  only  exception  would  be 
violations  of  the  recordkeeping 
requirements,  which  are  control- 
associated  data-gathering  in  nature.  The 
Agency  has  taken  this  into  account  in 
designing  a  specific  policy  for  PCB 
penalties.  The  definitions  of  the  “extent” 
and  “circumstances”  categories  below 
reflect  the  nature  of  these  violations. 

Extent 

Because  the  PCB  regulations  are 
chemical  control  and  control-associated 
data-gathering  in  nature,  the  greater  the 
amount  of  PCB  containing  material 
(hereinafter,  “PCB  material”)  involved  in 
a  particular  violation,  the  more  likely  it 
is  that  harm  will  result  from  the 
violation  of  the  PCB  rules.  For  this 
reason,  the  amount  of  PCB  material 
involved  in  a  particular  incident  will 
determine  whether  the  major, 
significant,  or  minor  extent  category 
should  be  used  in  deriving  a  penalty 
from  the  GBP  Matrix.  Since  the 
concentration  of  the  PCB  material 
involved  in  an  incident  will  also  affect 
the  potential  for  harm,  this  factor  must 
also  be  considered  in  determining  which 
extent  category  is  applicable  to  a 
particular  violation. 

Amount  of  Material  Involved 

The  most  obvious  measure  of  the 
amount  of  PCB  material  involved  in  a 
violation  is  weight.  Therefore,  the 
weight  of  the  PCB  material  involved  in  a 
violation  is  the  primary  determinant  of 
the  extent  category  to  be  used  to  find 
the  GBP.  To  be  consistent  with  the  three 
extent  categories  of  the  GBP  Matrix  (i.e. 
major,  significant,  and  minor),  three 
weight  classes  have  been  chosen  to 
define  the  extent  of  a  PCB  violation. 
These  classes  are  as  follows: 

(A)  Major;  5000  kilograms  or  more. 

(B)  Significant:  Between  1000  and  5000 
kilograms. 

(C)  Minor:  Less  than  1000  kilograms. 

The  minor  category  weight  was 
defined  as  less  than  1000  kilograms 
because  this  is  slightly  less  than  the 
amount  of  PCBs  in  an  average 
transformer.  Since  a  major  portion  of  the 
PCBs  in  existence  are  in  transformers,  it 
is  essential  that  these  items  be  disposed 
of  properly.  Accordingly,  the  Agency 
defined  the  minor  category  as  an 
amount  of  PCBs  less  than  the  contents 
of  an  average  transformer  so  that  most 
transformers  would  fall  in  the  significant 
category.  The  Agency  believes  this  will 
encourage  the  proper  disoosa!  of 
transformers. 
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The  major  category  weight  was 
selected  at  50  kg.  kilograms.  This  is 
slightly  less  than  the  contents  of  five 
average  size  transformers,  and 
corresponds  to  the  fact  that  the  penalty 
for  a  major  improper  disposal  is  five 
times  larger  than  that  for  a  minor 
improper  disposal;  that  is,  $25,000  versus 
$5,000.  (As  will  be  seen  below,  improper 
disposal  is  always  level  one  on  the 
circumstances  axis.)  The  significant 
category  is  defined  as  1,000  kg.  or 
greater,  but  less  than  5,000  kg.  This 
definition  is  a  direct  consequence  of  the 
definition  of  the  other  two  categories. 

Units  Other  Than  Weight 

The  Agency  realizes  that  there  will  be 
situations  where  the  number  of 
kilograms  of  PCBs  involved  is  not  easily 
determined.  In  many  cases,  other  units 
of  measurement  (e.g.  gallons,  cubic  feet, 
etc.)  may  be  more  easily  obtained. 
Additionally,  some  violations  will 
involve  non-liquid  PCB  material,  usually 
as  a  result  of  liquid  PCBs  being  spilled 
into  or  cleaned  up  by  absorbent  solid 
materials.  Such  solids  will  often  weigh 
considerably  more  than  liquid  PCBs.  If 
the  penalty  for  such  solids  were  based 
on  the  weight  categories  outlined  above, 
the  result,  in  the  Agency’s  opinion, 
would  be  inequitable. 

For  these  reasons,  the  Agency  has 
decided  to  define  each  of  the  three 
extent  categories  by  several  different 
units  of  measurement.  Although  these 
units  of  measurement  are  not 
necessarily  equal,  it  is  the  Agency’s 
opinion  that  they  are  generally 
comparable. 

(A)  Major: 

Liquid 

(a)  1100  gallons  or  more,  or 

(b)  A  contaminated  area  of  750  square  feet 
or  more,  or 

(c)  300  or  more  large  capacitors 
Non-liquid 

(a)  100  or  more  fifty-five  gallon  drums 
containing  contaminated  soil,  rags,  debris  or 
small  capacitors,  or 

(b)  25  or  more  drained  transformers,  or  100 
or  more  empty  fifty-five  gallon  drums  which 
once  contained  PCB  fluid,  or  any  other  PCB 
solid  having  a  volume  of  750  cubic  feet  or 
more. 

(B)  Significant; 

Liquids 

(a)  220  gallons  or  more,  but  less  than  1,100 
gallons,  or 

(b)  A  contaminated  area  of  150  square  feet 
or  greater,  but  less  than  750  square  feet,  or 

(c)  60  large  capacitors  or  more,  but  less 
than  300  large  capacitors. 


Non-liquids 

(a)  20  or  more  but  less  than  100,  fifty-five 
gallon  drums  containing  contaminated  soil, 
rags,  debris  or  small  capacitors. 

(b)  5  or  more,  but  less  than  25,  drained 
transformers;  or  more  than  20,  but  less  than 
100,  empty  fifty-five  gallon  drums  which  once 
contained  PCB  fluids,  or  any  other  solid 
having  a  volume  of  150,  but  less  than  750, 
cubic  feet. 

(c)  Minor 

Liquids 

Less  than  220  gallons,  or 

(b)  A  contaminated  area  of  less  then  150 
square  feet,  or 

[c]  Less  than  60  large  capacitors. 

Non-liquids 

(a)  Less  than  20  fifty-five  gallon  drums 
containing  contaminated  soil,  rags,  debris  or 
small  capacitors;  or 

(b)  Less  than  5  drained  transformers,  20 
fifty-five  gallon  drums  which  previously 
contained  PCB’s  fluids,  or  any  other  PCB 
solid  having  a  volume  of  approximately  150 
cubic  feet. 

The  figures  above  are  based  on  the 
assumption  that  the  density  of  PCB 
fluids  is  10  lbs.  per  gallon,  which  is  the 
average  density  of  high  concentration 
PCB’s.  If  the  actual  density  of  the  fluid 
involved  is  known,  then  the  actual 
density  should  be  used  to  convert  the 
volume  of  fluids  involved  into  kilograms. 
The  figure  for  capacitors  is  based  on  an 
average  of  36  pounds  of  fluid  in  the  most 
popular  models  of  large  capacitors. 

Because  it  is  often  difficult  to 
determine  the  amount  of  PCB’s  in  a 
solid,  the  Agency  did  not  attempt  to 
define  the  extent  categories  for  solids  by 
trying  to  estimate  how  much  solid  PCB 
material  had  the  same  amount  of  PCB’s 
as  the  average  PCB  transformer.  Instead, 
the  Agency  tried  to  maintain  the  same 
economic  incentives  for  solids  as  for 
liquids.  Thus,  the  decision  to  make  20 
drums  the  cut  off  point  for  the  upper 
limit  of  the  minor  category  is  based  on 
an  estimate  that  the  cost  of  disposing  of 
twenty  55  gallon  drums,  either  empty  or 
containing  PCB  solids,  is  approximately 
the  same  as  the  cost  of  incinerating  the 
liquid  in  one  transformer. 

In  certain  instances,  the  use  of  the 
different  units  of  measurement 
discussed  above  would  result  in  a 
particular  violation  falling  into  more 
than  one  category.  For  example,  fluid 
PCB  material  having  a  density  less  than 
that  of  average  high  concentration  PCB’s 
may  result  in  250  gallons  weighing  as 
little  as  900  kilograms.  Using  the  gallon 
measurements,  this  would  be  a 
significant  violation;  but  using  the 
kilogram  measurement,  this  would  be  a 
minor  violation.  In  such  instances,  the 
penalty  should  be  based  on  the  category 
determined  by  the  actual  weight,  in 
kilograms,  of  the  material  involved,  if 


this  information  is  known.  If  the  weight 
is  not  known,  the  gallon  measure  should 
be  used. 

Exceptions  to  Extent  Category 

Spills  into  water.  Where  any  improper 
disposal  results  in  a  contamination  of 
surface  or  ground  water,  the  extent  will 
always  be  considered  major.  Since  it  is 
virtually  impossible  to  remove  all  PCB’s 
from  surface  or  ground  water  once  a 
spill  occurs,  environmental  harm  is 
almost  assured.  Because  of  this  clean-up 
problem,  such  a  spill  creates  a 
substantial  risk  of  human  exposure, 
either  directly  from  the  water,  or 
through  the  food  chain.  For  these 
reasons,  the  Agency  believes  that  spills 
into  surface  or  ground  water  are  always 
major  incidents,  regardless  of  the 
amoimt  and  concentration. 

Spills  into  food  and  feed.  Where  any 
improper  disposal  results  directly  in 
contamination  of  food  or  feed,  the 
extent  is  always  major.  If  such  spills  are 
not  quickly  detected,  they  will  result  in 
direct  human  exposure.  Even  if  the 
problem  is  detected  before  humans  eat 
the  contaminated  food,  it  is  likely  that 
the  cost  of  finding  and  destroying  the 
contaminated  products  will  be  high. 
Thus,  the  Agency  believes  such 
incidents  should  always  be  considered 
major  in  extent. 

Concentration  Adjustments 

The  Agency  recognizes  that  the 
concentration  of  the  PCB  materials  is  a 
relevant  factor  to  consider  in 
determining  the  amount  of  damage  done 
from  a  violation  of  this  regulation. 
Obviously,  a  spill  of  high  concentration 
PCB's  puts  more  contaminants  into  the 
environment  than  a  spill  of  low 
concentration  PCB’s.  Nonetheless, 
because  PCB’s  can  be  toxic  at  very  low 
concentrations,  a  spill  of  a  large  amount 
of  low  concentration  PCB  material  could 
cause  widespread  harm.  Thus,  a  system 
which  would  require  the  total  weight  of 
PCB  material  involved  to  be  reduced  in 
direct  proportion  to  the  concentration  of 
that  material  would  severely  undermine 
the  regulatory  scheme. 

The  problem  is  illustrated  by  the 
following  hypothetical:  Someone  spills 
2,000,000  lbs.  (or  909,090  kgs.)  of  fluid 
containing  PCBs  at  a  concentration  of 
1,000  parts  per  million  (ppm).  If,  in 
calculating  the  penalty,  the  total  weight 
of  the  fluid  was  reduced  by  the  direct 
proportion  of  the  concentration,  less 
than  1,000  kilograms  of  PCBs  would  be 
involved  for  the  purpose  of  calculating  a 
penalty.  As  a  result,  this  incident  would 
be  considered  minor  in  extent,  and  the 
violator  would  not  be  fined  more  than 
$5,000.  A  penalty  as  small  as  this  would 
not  reflect  the  potential  for  harm  to  the 


59780 


Federal  Register  /  Vol.  45,  No.  177  /  Wednesday,  September  10,  1980  /  Notices 


environment  and  would  create  an 
enormous  economic  incentive  for  people 
to  improperly  dispose  of  PCBs  at  low 
concentrations,  contrary  to  the  intent  of 
the  regulations. 

To  account  for  the  effect  of  the 
concentration  of  PCB  liquids  in 
determining  the  extent  of  a  violation, 
and  at  the  same  time  establish  a  system 
which  does  not  severely  hinder  the 
agency's  program,  the  following  system 
has  been  developed.  To  determine  the 
extent  of  probable  damage  for  a 
particular  violation,  the  total  amount  of 
PCB  material  involved  in  an  incident 
should  be  reduced  by  the  percentages 
which  appear  below: 

(1)  50-499  ppm — 70%  reduction. 

(2)  500-9,000  ppm — 50%  reduction. 

(3)  10,000-99,999  ppm — 20%  reduction, 

(4)  100,000  ppm  or  above — no  reduction. 

Thus,  in  the  hypothetical  quoted 
above,  where  2,000,000  lbs.  of  PCB  fluid 
at  a  concentration  of  1,000  ppm  was 
disposed  of,  the  total  amount  would  be 
reduced  by  50%.  Thus,  the  amount  of 
fluids  for  determining  the  extent  of  the 
probable  harm  would  be  1,000,000  lbs.,or 
454,545  kilograms. 

Exceptions  to  Concentration  Adjustment 
Calculation 

These  concentrations  adjustment 
factors  are  not  used  in  the  following 
circumstances: 

Waste  oil.  The  use  of  waste  oil  that 
contains  detectable  concentrations  of 
PCBs  as  a  sealant,  coating,  or  dust 
control  agent,  which  is  prohibited  by  40 
CFR  761.10(d),  is  one  situation  where  the 
concentration  reduction  would  not 
apply.  The  agency  chose  to  prohibit 
these  uses  whenever  any  detectable 
level  of  PCBs  were  present  because  any  . 
such  use  of  PCBs  is  likely  to  result  in 
widespread  environmental  and  health 
damage.  Thus,  allowing  any  reduction  of 
the  amount  of  PCBs  used  by  virtue  of 
low  concentration  would  be  contrary  to 
the  regulatory  scheme. 

Failure  to  test.  The  concentration 
reduction  also  does  not  apply  where  the 
violation  is  the  failure  to  test  liquid 
required  to  be  tested;  for  example,  the 
contents  of  a  heat  transfer  system  that 
has  contained  PCBs.  40  CFR  761.31(d)(1). 
In  such  cases,  the  risk  created  by  the 
violation  is  that  the  fluid  will  be  high 
concentration  PCBs,  and  that  this 
material  will  continue  in  use.  Thus,  the 
Agency  feels  that  these  persons  should 
not  obtain  a  fortuitous  benefit  when  the 
liquid  is  finally  tested  and  found  to  be  of 
some  lower  concentration. 

Alternative  measure  for  solids. 

Finally,  the  concentration  adjustment 
should  not  be  used  when  the  PCB 
material  is  measured  by  one  of  the 


alternative  measures  for  solids  which 
appear  in  Table  IV.  These  alternative 
measures  were  chosen  to  maintain 
economic  incentives  for  proper  disposal. 
The  cost  of  disposal  of  such  materials  is 
not  dependent  on  the  concentration  of 
the  PCBs  in  them.  Accordingly,  to  allow 
adjustments  for  lower  concentration 
might  remove  the  economic  incentives  to 
dispose  of  these  materials  properly. 

Circumstances 

The  other  variable  for  determining  a 
penalty  from  the  GBP  Matrix  is  the 
circumstances  of  the  violation,  also 
called  the  probability  of  damages.  The 
TSCA  Civil  Penalty  System  established 
three  ranges  of  probability  of  damages, 
high,  medium,  and  low.  Each  of  these 
ranges  in  turn  has  two  different  levels, 
for  a  total  of  six  levels  of  probability  of 
damages. 

Explanation  of  Categories 

Because  there  are  many  ways  the  PCB 
regulation  can  be  violated,  and  because 
each  of  these  violations  could  occur  in 
so  many  different  environmental 
contexts,  it  is  virtually  impossible  to 
assess  in  advance  all  the  possible 
factors  that  logically  might  have  some 
impact  on  the  probability  of  damages  for 
a  particular  PCB  violation.  It  would  be 
even  more  difficult  to  try  to  determine, 
in  advance,  how  all  of  these  factors 
would  interact  in  any  particular 
situation.  For  this  reason,  the  Agency 
believes  it  is  appropriate  to  group  the 
different  types  of  PCB  violations,  assess 
the  probability  for  harm  resulting  from 
each  type  of  violation,  and  then  assign 
that  type  of  violation  to  one  of  the  levels 
on  the  circumstances  axis  of  the  GBP 
Matrix. 

For  the  purposes  of  assessing  the 
probability  of  damages  from  a  particular 
type  of  PCB  violation,  all  the  possible 
violations  of  the  PCB  rule  can  be 
grouped  into  eight  categories,  as  follows; 

(1)  Disposal 

(2)  Marking 

(3)  Storage 

(4)  Manufacturing 

(5)  Processing 

(6)  Distributing 

(7)  Use 

(8)  Recordkeeping 

Immediately  below  is  a  table  assigning 
the  different  categories  of  PCB 
violations  to  the  levels  of  probability  of 
damages  on  the  GBP  Matrix.  After  the 
table,  the  reasons  for  the  assignment  of 
each  category  of  violation  to  a  level  of 
probability  of  damages  is  explained. 

High  Range 

Level  one: 

(1)  Improper  disposal  of  PCBs.  This 
includes  operating  disposal  facilities  at 


conditions  which  du  not  meet  the 
requirements  of  the  regulations.  It  also 
includes  any  uncontrolled  discharge  of  PCBs, 
e.g..  Leakage  from  a  stored  container, 

(2)  Manufacturing  of  PCBs  without  an 
exemption  or  in  violation  of  any  condition  of 
an  exemption. 

Level  two: 

(1)  Processing  PCBs  without  an  exemption 
or  in  violation  of  any  condition  of  an 
exemption. 

(2)  Distribution  in  commerce  of  PCBs 
without  exemption  or  in  violation  of  any 
condition  of  an  exemption. 

(3)  Improper  use  of  PCBs  or  using  PCBs  in 
violation  of  any  condition  of  authorization. 

For  example,  this  includes  removing  a  coil 
from  a  PCB  transformer  for  servicing,  and  the 
failure  to  test  a  heat  transfer  system  that 
once  contained  PCBs. 

Medium  Range 

Level  three: 

(1)  Major  storage  violations.  A  major 
storage  violation  means  a  situation  where  a 
significant  portion  of  spilled  material  would 
not  be  contained.  Examples  of  such  situations 
are  storage  in  areas  with  no  curbing,  non- 
continuous  or  no  flooring,  or  unsealed  floor 
drains.  Storage  of  PCBs  in  a  area  with 
permeable  flooring  or  curbing  would  also  be 
a  major  storage  violation. 

(2)  No  records  or  major  record  keeping 
violations  at  disposal  facilities,  including  high 
efficiency  boilers  and  landfills.  Major  record 
keeping  violations  would  include  the  failure 
to  keep  data  on  incinerator  operating 
parameters. 

(3)  Major  marking  violations.  A  major 
marking  violation  is  a  situation  where  there 
is  no  indication  to  someone  who  is  unfamiliar 
with  the  situation  that  PCBs  are  present. 

Level  four: 

(1)  No  records  or  major  recordkeeping 
violations  at  facilities  that  use  or  store  PCBs. 
Major  recordkeeping  violations  would 
include  the  absence  of  data  on  PCB 
transformers,  and  the  absence  of  records  on 
any  transfer  of  PCBs  from  the  site. 

Low  Range 

Level  five: 

(1)  Failure  to  date  PCB  items  placed  in 
storage. 

(2)  Minor  storage  violations.  Examples  of 
these  are  small  cracks  in  walls,  no  roof,  or 
small  cracks  in  otherwise  impervious  floor  or 
curbing. 

(3)  Minor  marking  violations.  These  are 
situations  in  which  all  the  requirements  of  the 
rule  have  not  been  followed,  but  there  are 
sufficient  indications  to  notify  someone 
unfamilar  with  the  situation  that  PCBs  are 
present  and  enable  them  to  identify  PCB  . 
items.  An  example  would  be  the  failure  to 
mark  a  transport  vehicle  containing  PCB  , 
items  which  are  themselves  marked. 

Level  six: 

(1)  Minor  recordkeeping  violations. 
Examples  of  such  violations  are  small  errors 
in  the  numbers  of  large  capacitors,  small 
errors  in  number  of  containers,  or  the 
omission  of  the  date  of  transfer  on  PCBs. 

(2)  Failure  to  label  small  capacitors, 
fluorescent  light  ballasts,  or  large  low-voltage 
capacitors  with  a  “no  PCBs"  label  as  required 
by  40  CFR  761.20(g). 
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Explanation  for  Assignment  of  Levels  of 
Probability  of  Damage 

Level  one.  This  level  contains  the  two 
violations  which  the  Agency  considers 
most  serious,  manufacturing  and 
improper  disposal.  Manufacturing  is 
extremely  serious  because  it  creates 
new  PCBs.  In  so  doing,  it  enlarges  the 
risk  of  environmental  and  human 
exposure,  places  additional  burdens  on 
disposal  facilities,  and  increases  the 
cost  of  protecting  the  public  from  this 
chemical.  Improper  disposal  creates 
grave  risks  of  harm  to  the  environment 
or  human  health,  because  it  assures  the 
entry  of  more  PCBs  into  the 
environment.  This  is  contrary  to  the 
main  thrust  of  the  PCB  regulation,  which 
was  to  prevent  further  contamination  of 
the  environment  with  PCBs.  Thus,  these 
violations  are  considered  to  be  the  most 
serious,  and  provide  the  standard 
against  which  the  other  PCB  violations 
are  measured. 

Level  two.  The  violations  which  were 
placed  in  level  two  on  the  GBP  Matrix 
were  those  which  the  Agency 
considered  to  be  the  most  likely  to  result 
in  improper  disposal.  For  example, 
processing  or  distribution  of  PCBs 
without  an  exemption  or  in  violation  of 
a  condition  of  an  exemption  is  likely  to 
result  in  spillage,  leakage,  volatilization 
or  other  uncontrolled  discharges  of 
PCBs.  Similarly,  improper  use  of  PCBs 
will,  at  worst,  result  in  PCB 
contamination  of  a  wide  range  of 
products  (as  when  they  are  used  in  a 
leaking  hydraulic  system),  or  at  best  will 
result  in  an  increased  risk  of  improper 
disposal. 

Level  three.  This  level  includes  major 
storage  violations,  major  recordkeeping 
violations  at  disposal  facilities,  and 
major  marking  violations.  The  Agency 
regards  storage  violations,  such  as  the 
lack  of  a  floor,  to  be  somewhat  less 
dangerous  than  the  risk  incurred  by  use, 
processing,  or  distribution  of  PCBs 
without  an  exemption.  The  latter  are 
very  likely  to  result  in  improper 
disposal.  However,  storage  violations 
will  only  cause  damage  where  there  is 
an  accident,  or  a  leak,  which  probably 
would  be  unintentional.  Nonetheless,  if 
such  events  ocemred,  the  possibility  for 
widespread  contamination  would  be 
high. 

The  lact  of  records,  or  inadequate 
records,  at  disposal  facilities  similarly 
does  not  present  as  severe  a  risk  of 
improper  disposal  as  processing  of  PCBs 
without  an  exemption.  However,  such  a 
violation  severely  reduces  the  Agency’s 
ability  to  enforce  the  requirements  of  the 
regulation  as  they  pertain  to  the 
operators  of  such  facilities.  Accordingly, 
the  absence  of  adequate  records  at 


these  facilities  removes  a  significant 
incentive  for  compliance,  thus 
substantially  increasing  the  risk  of 
improper  disposal. 

Major  marking  violations  have  been 
defined  as  those  situations  where 
someone  investigating  a  situation  would 
not  know  that  PCBs  were  present  or 
would  be  unable  to  tell  which  items 
contained  PCBs.  Such  a  situation  creates 
a  high  risk  of  improper  disposal. 
However,  if  the  other  portions  of  the 
PCB  regulation  are  observed,  records 
would  be  kept  on  PCB  materials, 
thereby  creating  at  least  some  chance 
that  improper  disposal  would  not  occur. 
For  this  reason,  this  violation  is  not 
considered  as  risky  as  improper  use  or 
distribution.  However,  where  major 
marking  is  associated  with  other 
violations,  such  as  recordkeeping,  the 
increased  risk  will  be  reflected  by  an 
additional  penalty. 

Level  four.  Level  four  includes  major 
recordkeeping  violations  at  facilities 
that  use  or  store  PCBs.  Major 
recordkeeping  violations  at  facilities 
that  use  or  store  PCBs  present  a 
somewhat  lower  risk  than  major 
recordkeeping  violations  at  disposal 
facilities.  Since  these  facilities  do  not 
themselves  dispose  of  the  PCBs,  there  is 
a  greater  chance  that  the  PCBs  will  be 
identified  as  such  before  they  are 
actually  disposed  of.  However,  the  fact 
that  these  violations  substantially 
hinder  the  Agency’s  ability  to  trace  the 
movement  of  PCB’s  means  that  they 
make  improper  disposal  more  likely.  For 
this  reason,  the  Agency  considers  this 
violation  to  be  significant. 

Level  five.  Included  in  this  category 
are  the  failure  to  date  PCB  items  placed 
in  storage,  minor  storage  violations,  and 
minor  marking  violations.  The  failure  to 
date  PCB  items  placed  in  storage  simply 
means  that  the  items  may  be  stored 
longer  than  is  presently  permitted  by  the 
rule.  Assuming  these  items  are 
otherwise  treated  in  accordance  with 
the  rule,  the  lengthy  storage  will  simply 
increase,  by  a  small  amount,  the  risk  of 
an  accidental  spill.  Similarly,  minor 
marking  violations  are,  by  definition, 
violations  where  there  is  sufficient 
marking  to  alert  someone  investigating 
the  situation  that  there  are  PCBs 
present.  Thus,  the  likely  Ul  effect  of  such 
violations  is  simply  that,  in  emergency 
situations,  the  length  of  time  required  to 
discover  the  presence  of  PCBs  might  be 
increased  somewhat.  This  should  not 
significantly  increase  the  amount  of 
damage  done.  Finally,  minor  storage 
violations  are  those  in  which  any  spilled 
material  will  be  substantially  contained. 
Thus,  the  amount  of  damage  that  could 


result  from  such  violations  would  be 
relatively  small. 

Level  six.  Level  six  represents  those 
violations  which  the  Agency  believes 
pose  the  least  risk  of  causing  harm.  It 
includes  only  minor  recordkeeping 
violations,  and  failure  to  label  with  the 
“no  PCBs”  mark.  In  the  case  of  minor 
recordkeeping  violations,  such 
violations,  although  they  might  make 
enforcement  somewhat  more  difficult, 
should  not  seriously  impair  the  Agency's 
enforcement  efforts.  The  failure  to  label 
with  the  “no  PCB”  mark  will  only  result 
in  the  disposal  of  certain  items  more 
carefully  than  necessary,  thereby 
increasing  the  cost  of  compliance  with 
the  regulation. 

The  risk  to  the  environment  and 
human  health  in  this  case  is  minimal. 
Moveover,  the  Agency  believes  that 
there  are  already  substantial  economic 
incentives  for  manufacturers  to  comply 
with  this  labeling  requirement,  since 
their  customers  would  probably  be 
anxious  to  obtain  equipment  bearing 
such  a  label. 

Using  the  GBP  Matrix  To  Find  a  PCB 
Penalty 

In  order  to  determine  a  penalty  for  a 
specific  PCB  violation,  the  following 
steps  should  be  followed: 

Step  1:  Determine  which  category  of 
violation  is  involved  (i.e.,  disposal,  marking, 
storage,  manufacturing,  processing  and 
distribution,  use,  or  recordkeeping).  If  more 
than  one  violation  category  is  involved, 
repeat  the  calculation  in  steps  Z  through  8  for 
each  violation  category. 

Step  2;  Find  which  level  the  violation  fits 
on  the  circumstances  axis  of  the  GBP  Matrix. 

Step  3:  Calculate  the  total  amount  of  PCBs 
involved  in  the  violation.  If  there  are  several 
materials  involved  which  fall  into  different 
concentration  ranges,  do  a  separate 
calculation  for  each  concentration. 

Step  4;  Reduce  the  amounts  in  step  3  by  the 
concentration  adjustment.  (Be  sure  to  note 
the  exceptions  to  this  step). 

Step  5:  If  different  concentration  ranges  are 
present,  add  up  the  figures  from  step  4. 

Step  6:  Determine  which  extent  category 
(major,  significant,  or  minor]  is  applicable  to 
the  amount  from  step  5. 

Step  7:  Use  the  level  from  step  2  and  the 
extent  from  step  6  to  locate  the  penalty  on  the 
GBP  Matrix  (E.g.,  Level  3,  significant  is 
$10,000). 

Step  8:  Enter  the  amount  from  step  7  on  line 
1  of  the  Civil  Penalty  Assessment  worksheet 
attached  to  the  TSCA  Civil  Penalty  Policy. 
Use  that  worksheet  to  complete  the 
calculation  of  the  penalty  accounting  for 
factors  such  as  culpability,  history  of 
violations,  etc. 

Example 

An  inspection  of  X  Company  reveals 
that  the  following  items  are  all  stored 
for  disposal  in  a  room  with  an  earthen 
floor: 
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2  transformers 

3  capacitors 

All  three  capacitors  have  name  plates 
that  show  that  they  contain  high 
concentration  PCBs  and  have  a  volume 
of  30  gallons  each.  One  transformer 
contains  300  gallons,  and  is  tested  at 
1000  ppm.  The  second  transformer 
contains  500  gallons,  and  is  tested  at 
64%  PCBs.  It  is  leaking,  and  X's  general 
foreman  says  that  about  20  gallons  have 
leaked.  The  equipment  is  marked,  and  X 
has  records  on  this  equipment.  Assume 
the  density  of  all  fluids  is  10  Ibs/gal. 

Step  1:  Determine  the  categories  of 
violation. 

These  are: 

Disposal 

Storage 

Because  there  are  two  categories,  a 
calculation  is  needed  for  each. 

Disposal 

Step  2:  Find  the  “circumstances"  level.  This 
is  level  one,  for  disposal. 

Step  3:  Find  the  total  amount  involved. 

Total  disposal:  20  gallons  . 

20  gal.  X  10  lbs  »  200  lbs. 
gal . 

200  lbs.  X  .45  kg.  ■  90  kg. 


Step  4:  Make  concentration  adjustment. 

No  reduction  for  PCBs  over  100,000 
ppm,  which  is  what  was  spilled. 

Step  5:  Not  applicable. 

Step  6:  Determine  extent  category. 

90  kg.  =  Minor 

Step  7:  Find  penalty  from  matrix. 

Level  one  +  Minor  =  $5,000 
Step  8:  Enter  $5,000  or  line  1  of  the 
worksheet  (Appendix  A) 

Storage 

Step  2:  Find  “circumstances"  level. 

Major  storage  (permeable  floor)  is 
level  3. 

Step  3:  Find  total  amount  involved. 

(a)  over  100,000  ppn: 

1  tcansfocaec  @  SOO  gal,  SOO 
3  caricatois  2  30  gal.  SO 

5W  gal. 

S90  gal.  X  10  lb.  X  .45  1^.- 
giT.  TbT 

2655  kg.  over  100,000  ppm 

(b)  500-10,000  ppmt 

1  ciansloimec  S  300  gal. 

300  gal.  X  10  lb.  X  .45  ^  >  1350  kg. 
gal.  lb. 

Step  4:  Make  concentration  adjustment, 
(a)  over  100,000  ppm — no  adjustment  2655 
kg. 


(b)  500-10,000  ppm— 50%  reduction  1350  kg. 
X  .50  =  675  kg. 

Step  5:  Add  figures  from  step  4. 

2655  kg.  ' 

+  675kg. 

3330  kg. 

Step  6:  Determine  extent  category. 

3330  kg.  =  Significant. 

Step  7:  Find  the  penalty  from  the  matrix. 

Level  3  +  signihcant  =  $10,000. 

Step  8:  Enter  $10,000  on  line  1  of  the 
worksheet  (Appendix  A). 

Penalty  Assessment  for  Multiple 
Violations 

In  the  past,  the  O^ice  of  Enforcement 
has  had  numerous  questions  about 
which  circumstances  were  appropriate 
for  the  assessment  of  multiple  penalties. 
For  the  purpose  of  promoting 
consistency  between  regions  and  to  be 
consistent  with  the  penalty  scheme  set 
forth  above,  the  following  guidelines 
should  be  followed  for  assessing 
multiple  penalties. 

When  Not  To  Assess  Multiple  Penalties 

There  are  certain  instances  when 
separate  counts  should  not  be  charged 
and  multiple  penalties  not  assessed.  The 
first  type  of  case  where  this  is  not 
appropriate  is  where  a  single  situation 
presents  violations  of  many  portions  of 
the  regulation,  which  are  all  in  the  same 
violation  category.  For  example,  if  X 
Company  has  a  storage  area  which  is 
unmarked,  and  which  contains  one 
unmarked  PCB  container,  there  are  two 
infractions  of  the  regulation:  The  failure 
to  mark  the  container,  and  the  failure  to 
mark  the  storage  area.  However,  only 
one  violation  should  be  charged; 
namely,  a  major  marking  violation.  Both 
infractions  present  the  same  risk;  that  is, 
that  no  one  will  realize  that  PCBs  are 
present.  Accordingly,  only  one  penalty 
is  assessed.  If  the  violation  category  is 
one  like  marking,  which  appears  at 
several  levels  of  the  circumstances  axis, 
the  penalty  should  be  assessed  by 
looking  at  the  most  serious  infraction 
committed. 

Another  situation  in  which  only  one 
count  should  be  alleged  and  one  penalty 
charged  is  where  there  are  multiple 
infractions  of  the  same  regulatory 
requirement.  For  example,  if  five 
transformers  are  unmarked,  only  one 
penalty  should  be  charged.  Although 


five  transformers  present  a  greater  risk 
than  one  transformer,  this  fact  is 
accounted  for  by  the  larger  extent 
category  applicable  to  the  situation  with 
five  unmarked  transformers.  Again,  the 
nature  of  the  risk  presented  is  the  same, 
so  only  one  penalty  is  charged. 

When  Multiple  Penalties  Should  Be 
Assessed 

The  most  obvious  situation  for 
assessing  multiple  penalties  is  where  the 
situation  constitutes  infractions  of 
different  violation  categories  (e.g., 
marking  and  storage).  In  such  instances, 
one  count  should  be  charged  for  each 
violation  category.  This  was  done  in  the 
sample  penalty  calculation,  above. 

Another  example  of  multiple  penalties 
used  properly  is  where  one  company 
has  several  PCB  situations  which  are  in 
violation  of  the  regulation  in 
substantially  different  locations. 

Different  buildings  or  yards  on  the  same 
site  would  be  sufficient  for  a  multiple 
violation;  two  sites  in  the  same  building 
would  not,  unless  the  building  is  very 
large  (for  example,  an  auto  assembly 
building).  In  these  cases,  the  separate 
locations  present  separate  and  distinct 
risks  to  human  health  and  the 
environment.  Thus,  separate  penalties 
are  justified. 

Assessing  Penalties  for  Continuing  or 
Repeated  Violations 

Section  16  of  TSCA  clearly  gives  the 
Agency  the  power  to  assess  penalties  on 
a  daily  basis  for  continuing  situations, 
such  as  where  a  transfomer  is 
improperly  stored  for  a  month.  It  also 
gives  the  Agency  the  discretion  to 
charge  a  penalty  for  each  separate  act  of 
a  repeated  course  of  conduct,  such  as 
where  someone  manufactures  PCBs  on 
twenty  different  occasions,  without  an 
exemption.  However,  any  simple  rule 
the  Agency  might  develop  concerning 
when  to  charge  multiple  counts  in  such 
cases  is  likely  to  have  undesirable 
effects.  For  example,  a  policy  which  said 
that  only  one  charge  will  be  assessed  for 
a  continuing  violation  would  not 
adequately  protect  the  environment. 
Under  such  a  policy,  a  company  with  a 
leaking  PCB  transformer  would  have  no 
incentive  to  correct  the  leak,  since  how 
quickly  it  acted  would  not  affect  the 
penalty  significantly.  Alternatively,  a 
policy  that  required  the  Agency  to 
assess  multiple  penalties  whenever 
there  was  evidence  of  a  continuing 
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violation  would  also  cause  undesirable 
effects.  Someone  who  stored  an  intact 
PCB  transfomer  improperly  for  30  days 
could  be  liable  for  $300,000.  This 
penalty,  in  the  absence  of  aggravating 
circumstances,  seems  excessive. 

For  these  reasons,  the  Agency  has 
developed  the  “proportional  penalty 
calculation”,  which  is  explained  in 
detail  below.  This  calculation  should  be 
used  whenever  there  is  evidence  of 
continuing  violations,  or  repeated 
violations  which  are  part  of  a  single 
course  of  conduct.  Except  in  unusual 
circumstances,  this  calculation  will  yield 
the  penalty  to  be  charged  for  such 
repeated  or  continuing  violations.  The 
effect  of  this  calculation  is  that  the 
penalty  is  multiplied  for  repeated  or 
continuing  violations  where  substantial 
amounts  of  PCBs  are  involved.  The 
magnitude  of  the  multiplication  is 
proportional  to  the  amount  of  material 
involved,  subject  to  the  limitation  of 
$25,000  per  day,  the  Agency  believes  it 
is  appropriate  that  the  very  large 
penalties  that  can  result  from  continuing 
or  repeated  violations  be  assessed  in 
those  situations  where  large  amounts  of 
PCBs  are  involved. 

Nonetheless,  the  Agency  realizes  that 
there  may  be  situations  where  no 
multiple  penalties  are  appropriate,  or 
where  the  violation  merits  a  penalty 
calculated  by  multiplying  the  GBP 
penalty  directly  by  the  number  of  days 
or  incidents  involved.  Accordingly,  the 
Agency  reserves  the  discretion  to  assess 
penalties  for  repeated  or  continuing 
violations  without  regard  to  the 
proportional  penalty  calculation. 

TTie  Agency  expects  that,  in  most 
cases,  the  penalty  for  repeated  or 
continuing  violations  will  be  computed 
by  use  of  the  proportional  penalty 
calculation.  The  discretion  to  assess 
penalties  more  or  less  than  the 
proportional  penalty  can  be  exercised 
under  the  following  circumstances: 

•  Where  substantial  actual  harm  has 
occurred  as  a  result  of  the  violation; 

•  Where  the  unusual  circumstances  of  the 
violation  give  rise  to  extraordinary  risks  to 
the  environment;  or 

•  Other  types  of  highly  unusual 
circumstances. 

The  decision  to  use  this  discretion 
should  only  be  made  after  consultations 
with  Headquarters  personnel  in  which 
the  reasons  for  this  exercise  are 
explained  in  detail. 

Explanation  of  the  Proportional  Penalty 

The  proportional  penalty  is  calculated 
in  the  following  manner: 

Step  1:  Calculate  the  total  amount  of 
PCBs  involved  in  the  situation,  reduced 
by  the  concentration  adjustment.  Using 
as  an  example  an  individual  who 


processes  20  gallons  of  PCBs  for  200 
days,  the  total  amount  is  4,000  gallons 
(assuming  the  concentration  is  greater 
than  100,000  ppm).  If  two  50  gallon 
capacitors  are  stored  improperly  for  20 
days,  the  amount  involved  is  100 
gallons. 

Step  2:  If  the  amount  from  step  1  is 
less  than  two  times  the  major  extent 
category  (10,000  kg.  or  2,200  gallons],  use 
this  amount  to  determine  the  extent 
category  and  obtain  a  penalty  from  the 
GBP  Matrix.  For  example,  the  penalty 
for  the  two  capacitors  improperly  stored 
for  20  days  would  be  $1,500.  Twenty 
counts  would  be  charged,  at  a  penalty  of 
$1,500/20  days  or  $75  per  day.  If  the 
amount  from  step  1  is  greater  than  2 
times  the  extent  category,  proceed  to 
step  3. 

Step  3:  Divide  the  total  amount  from 
step  1  by  the  major  extent  category  limit 
(e.g.,  5,000  @  kg.  or  1,100  gallons). 
Multiply  the  result  by  the  amount  in  the 
major  penalty  category.  This  yields  the 
proportional  penalty.  Using  the  example 
of  the  individual  who  processes  20 
gallons  of  PCBs  per  day  for  200  days,  the 
calculation  goes  as  follows: 

Amount  from  Step  1  =4,000  gal. 

4,000  gal. = as 
1,100  gal  Nmit) 

3.6  X  $20,000  (major,  level  2) =$72,000.  Total 
penalty 

Step  4:  Divide  the  total  penalty  by  the 
number  of  days  (or  events)  involved. 
Enter  this  amount  on  line  1  of  the  TSCA 
Civil  Penalty  Assessment  Worksheet.  In 
our  example: 

$72,000  total  penalty/200  days=$360  per  day. 

This  figure  goes  on  line  1  of  the 
worksheet. 

The  proportional  penalty  should 
always  be  used  unless  the  calculation 
yields  more  than  $25,000  per  day.  In  that 
case,  the  penalty  should  be  $25,000  per 
day,  the  maximum  allowed  by  statute. 

The  proportional  penalty  should  be 
used  in  the  same  way  as  any  other 
penalty  derived  from  the  GBP  Matrix. 

The  per  day  penalty  should  be  entered 
on  line  1  of  the  TSCA  Civil  Penalty 
Assessment  Worksheet,  and  should  be 
adjusted  by  the  factors,  such  as 
culpability  and  violation  history,  shown 
on  that  document,  which  is  attahced  to 
this  policy. 

Dated;  April  24, 1980. 

Richard  D.  Wilson, 

Deputy  Assistant  Administrator  for  General 
Enforcement. 

Civil  Penalty  Assessment  Worksheet 

Name  of  Respondent: - - 

Address  of  Respondent; - 

(Ij  Complaint  l.D.  Number:  - 

(2)  Date  Complaint  Issued;  - 


(3)  Date  Answer  Received:  - - — 

(4j  Date  Default  Order  Sent: - 

(5)  Date  Consent  Agreement  Signed: 

{6j  Date  Final  Order  Sent: - 

(7)  Date  Remittance  Received: - — 

1.  Gravity  Based  Penally  (GBP)  from  matrix . . 

2.  Percent  increase  or  decrease  for  culpability . 

3.  Percent  increase  for  violation  fristory . . . 

4.  Add  lines  2  and  3 . . 

6.  Multiply  GBP  by  percentage  total  on  line  4 ...» 

6.  Add  lines  1  and  5  (subtract  line  5  from  line  1 
if  negative  percentage). 

7.  Enter  lir>e  6  amount  or  S2S,(X)0,  nrfiictiever  « 
less. 

6.  Multiply  line  7  by  the  number  of  days  of  viola¬ 
tion. 

9.  Government  clean-up  costs,  if  any _ _ 

10.  Economic  gains  from  non-compliance,  M  ap¬ 
propriate. 

It.  Add  lines  8  through  10 . - . 

12.  Total  of  other  adjustments  as  justice  may  re¬ 
quire. 

13.  If  line  12  represents  a  net  increase  to  the 
penalty  and  tine  12  to  line  11,. 

or 

If  line  12  represents  a  net  decrease  lo  the  perv 
alty  subtract  line  12  from  line  1. 

‘Line  13  should  be  the  proposed  penalty  for  s 

lioa  This  procedure  is  repeated  for  each  violatxxv 
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